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TO: Mark B. McClellan, M.D., Ph.D.
Administrator
Centers for Medicare & Medicaid Services

FROM: Daniel R. Levinson M /é . W

Acting Inspector General

SUBJECT: Review of Medicaid Speech Claims Made by the New York City Depariment
of Education (A-02-02-01029)

Attached is an advance copy of our final report on Medicaid speech claims made by the New
York City Department of Education (NYCDE). We will issue this report to New York State
within 5 business days. This report is the third in a series on the State’s Medicaid school health
program.’ We are conducting these audits in response to a request by officials of the Centers for
Medicare & Medicaid Services (CMS).

Our objective was to determine whether Federal Medicaid payments for speech services claimed
by NYCDE were in compliance with Federal and State requirements. Our audit period covered
September 1, 1993, through June 30, 2001, when such payments totaled $551.1 million.

Pursuant to Federal laws and regulations, Federal guidance, State regulations, or the Medicaid
State plan, (1) documentation must be maintained to support speech services billed, (2) a
minimum of two speech services must be provided during the month billed, (3) a referral for
speech services must be made by an appropriate medical professional, (4) a child’s
individualized education plan or an individualized family service plan (child’s plan/family plan)
must be prepared, (5) speech services must be included in the child’s plan/family plan, and

(6) speech services must be provided by or under the direction of a speech-language pathologist
certified by the American Speech-Language-Hearing Association (ASHA) or an individual with
similar qualifications.

Eighty-six of the 100 speech claims in our statistically valid sample did not comply with Federal
and State requirements, and 68 contained more than 1 deficiency. Specifically:

e For 42 claims, we were unable to verify that the services billed were rendered.

o For 47 claims, we were unable to verify that a minimum of 2 speech services were
rendered during the month billed.

e Two claims lacked any documentation at all.

o Forty-three claims lacked a referral by an appropriate medical professional.

'The other reports are “Review of Medicaid Speech Claims Made by School Health Providers in New York State”
{A-02-02-01030, issued February 17, 2004) and “Review of Medicaid Transportation Claims Made by School
Health Providers in New York State” (A-02-03-01008, issued August 31, 2004),
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e For 24 claims, no child’s plan/family plan was provided or the plan was untimely.

e One claim did not include a recommendation for speech services in the child’s
plan/family plan.

e For 76 claims, the services were not provided by or under the direction of an ASHA-
certified individual or an individual with similar qualifications.

As a result, we estimate that the State improperly claimed $435,903,456 in Federal Medicaid
funding during our audit period.

We recommend that the State (1) refund $435,903,456 to the Federal Government, (2) provide
proper and timely guidance on Federal Medicaid criteria to NYCDE, (3) reinforce the need for
NYCDE to comply with Federal and State requirements, (4) improve its monitoring of
NYCDE'’s speech claims to ensure compliance with Federal and State requirements, and

(5) instruct NYCDE to maintain appropriate documentation to support its speech claims.

In written comments on our draft report, State officials disagreed with most aspects of the report,
including the audit period, approach, criteria, and conclusions, and stated that the draft report
should be withdrawn. The State also expressed concern that we had applied Federal regulations
designed for a medical office setting to an educational setting and that we had not conducted our
audit in accordance with generally accepted government auditing standards.

We disagree with most of the State’s comments. We planned this audit in conjunction with the
Department of Justice and CMS and conducted the audit in accordance with generally accepted
government auditing standards. Our criteria and conclusions are valid. Medicaid school health
providers need to follow the documentation standards required of all Medicaid providers.

If you have any questions or comments about this report, please do not hesitate to call me, or
your staff may contact George M. Reeb, Assistant Inspector General for the Centers for
Medicare & Medicaid Audits, at (410) 786-7104 or Timothy J. Horgan, Regional Inspector
General for Audit Services, Region 11, at (212) 264-4620.

Attachment
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At

New York, NY 10278

Antonia C. Novello, M.D., M\.P.H, Dr. P.H.
Commissioner

New York State Department of Health
Emplre State Plaza

14™ Floor, Room 1408

Corning Tower

Albany, New York 12237

Dear Dr. Novello:

Enclosed are two copies of the Department of Health and Human Services (HHS), Office of
Inspector General (OIG) final report entitled “Review of Medicaid Speech Claims Made by the
New York City Department of Education.” A copy of this report will be forwarded to the HHS
action official noted below for review and any action deemed necessary.

The HHS action official will make final determination as to actions taken on all matters reported.
We request that you respond to the HHS action official within 30 days from the date of this
letter. Your response should present any comments or additional mformatmn that you believe
may have a bearing on the final determination.

In accordance with the principles of the Freedom of Information Act, 5 U.S.C. § 552, as
amended by Public Law 104-231, OIG reports issued to the Department’s grantees and
contractors are made available to members of the press and general public to the extent the
information is not subject to exemptions in the Act that the Department chooses to exercise
(see 45 CFR part 5).

To facilitate identification, please refer to report number A-02-02-01029 in all correspondence.

Sincerely yours,

s

Timothy J. Horgan
Regional Inspector General
for Audit Services

Enclosures -- as stated
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Direct Reply to HHS Action Official:

Ms. Sue Kelly

Associate Regional Administrator

Division of Medicaid and Children’s Health

Centers for Medicare & Medicaid Services, Region Il
Department of Health and Human Services

26 Federal Plaza, Room 3811

New York, New York 10278
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Office of Inspector General
http://oig.nhhs.gov

The mission of the Office of Inspector General (O1G), as mandated by Public Law 95-452, as
amended, is to protect the integrity of the Department of Health and Human Services (HHS)
programs, as well as the health and welfare of beneficiaries served by those programs. This
statutory mission is carried out through a nationwide network of audits, investigations, and
inspections conducted by the following operating components:

Office of Audit Services

OIG's Office of Audit Services (OAS) provides all auditing services for HHS, either by
conducting audits with its own audit resources or by overseeing audit work done by others.
Audits examine the performance of HHS programs and/or its grantees and contractors in
carrying out their respective responsibilities and are intended to provide independent
assessments of HHS programs and operations in order to reduce waste, abuse, and
mismanagement and to promote economy and efficiency throughout the department.

Office of Evaluation and Inspections

OIG's Office of Evaluation and Inspections (OEI) conducts short-term management and
program evaluations (called inspections) that focus on issues of concern to the department,
the Congress, and the public. The findings and recommendations contained in the inspections
reports generate rapid, accurate, and up-to-date information on the efficiency, vulnerability,
and effectiveness of departmental programs. OEI also oversees State Medicaid fraud control
units, which investigate and prosecute fraud and patient abuse in the Medicaid program.

Office of Investigations

OIG's Office of Investigations (Ol) conducts criminal, civil, and administrative investigations
of allegations of wrongdoing in HHS programs or to HHS beneficiaries and unjust
enrichment by providers. The investigative efforts of Ol lead to criminal convictions,
administrative sanctions, or civil monetary penalties.

Office of Counsel to the Inspector General

The Office of Counsel to the Inspector General (OCIG) provides general legal services to
OIG, rendering advice and opinions on HHS programs and operations and providing all legal
support in OIG’s internal operations. OCIG imposes program exclusions and civil monetary
penalties on health care providers and litigates those actions within the department. OCIG
also represents OIG in the global settlement of cases arising under the Civil False Claims Act,
develops and monitors corporate integrity agreements, develops compliance program
guidances, renders advisory opinions on OIG sanctions to the health care community, and
issues fraud alerts and other industry guidance.




Notices

THIS REPORT IS AVAILABLE TO THE PUBLIC
at http://oig.hhs.gov

In accordance with the principles of the Freedom of Information Act (5 U.S.C. 552,
as amended by Public Law 104-231), Office of Inspector General, Office of Audit
Services reports are made available to members of the public to the extent the
information is not subject to exemptions in the act. (See 45 CFR part 5.)

OAS FINDINGS AND OPINIONS

The designation of financial or management practices as questionable or a
recommendation for the disallowance of costs incurred or claimed, as well as other
conclusions and recommendations in this report, represent the findings and opinions
of the HHS/OIG/OAS. Authorized officials of the HHS divisions will make final

determination on these matters.
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EXECUTIVE SUMMARY
OBJECTIVE

Our objective was to determine whether Federal Medicaid payments for speech services claimed
by the New York City Department of Education (NYCDE) were in compliance with Federal and
State requirements. Our audit period covered September 1, 1993, through June 30, 2001, when
such payments totaled $551.1 million.

Officials of the Centers for Medicare & Medicaid Services (CMS) requested the audit.
SUMMARY OF FINDINGS

Eighty-six of the 100 speech claims in our statistical sample did not comply with Federal laws
and regulations, Federal guidance, State regulations, or the Medicaid State plan. The Federal
law and regulations governing allowability of speech services are contained in section
1902(a)(27) of the Social Security Act and 42 CFR 88 431.17, 433.32, and 440.110(c). Relevant
Federal guidance includes Office of Management and Budget Circular A-87, a 1997 CMS
Medicaid school-based technical assistance guide, and Medicaid State operations letters issued
by CMS. Further, State regulations issued to the provider community govern the allowability of
school health services.

Pursuant to these requirements, (1) documentation must be maintained to support speech
services billed, (2) a minimum of two speech services must be provided during the month billed,
(3) a referral for speech services must be made by an appropriate medical professional, (4) a
child’s individualized education plan or an individualized family service plan (child’s
plan/family plan) must be prepared, (5) speech services must be included in the child’s
plan/family plan, and

(6) speech services must be provided by or under the direction of a speech-language pathologist
certified by the American Speech-Language-Hearing Association (ASHA) or an individual with
similar qualifications.

Of the 86 noncompliant claims, 68 contained more than 1 deficiency:
e For 42 claims, we were unable to verify that the services billed were rendered.

e For 47 claims, we were unable to verify that a minimum of 2 speech services were
rendered during the month billed.

e Two claims lacked any documentation at all.
e Forty-three claims lacked a referral by an appropriate medical professional.

e For 24 claims, no child’s plan/family plan was provided or the plan was untimely.



e One claim did not include a recommendation for speech services in the child’s
plan/family plan.

e For 76 claims, the services were not provided by or under the direction of an ASHA-
certified individual or an individual with similar qualifications.

In our opinion, these deficiencies occurred because (1) the State did not provide proper or timely
guidance about Federal provider and speech service referral requirements to its schools and
preschools, including NYCDE; (2) NYCDE did not comply with other State guidance it had
received; (3) the State did not adequately monitor speech claims from providers, including

NY CDE, for compliance with Federal and State requirements; and (4) NYCDE failed to
maintain appropriate documentation to support its speech claims.

As a result, during our audit period, we estimate that the State improperly claimed $435,903,456
in Federal Medicaid funding.

RECOMMENDATIONS

We recommend that the State:
o refund $435,903,456 to the Federal Government,
e provide proper and timely guidance on Federal Medicaid criteria to NYCDE,
e reinforce the need for NYCDE to comply with Federal and State requirements,

e improve its monitoring of NYCDE’s speech claims to ensure compliance with Federal
and State requirements, and

e instruct NYCDE to maintain appropriate documentation to support its speech claims.
STATE’S COMMENTS

In written comments on our draft report, State officials disagreed with most aspects of the report,
including the audit period, approach, criteria, and conclusions, and stated that the draft report
should be withdrawn. The State also expressed concern that we had applied Federal regulations
designed for a medical office setting to an educational setting and that we had not conducted our
audit in accordance with generally accepted government auditing standards. With the exception
of Attachment D, which contained documentation related to 57 claims questioned by our audit,
the full text of the State’s comments is included as Appendix G.

OFFICE OF INSPECTOR GENERAL’S RESPONSE

We disagree with most of the State’s comments. We planned this audit in conjunction with the
Department of Justice and CMS and conducted the audit in accordance with generally accepted



government auditing standards. Our criteria and conclusions are valid. Medicaid school health
providers need to follow the documentation standards required of all Medicaid providers.

After reviewing the documentation included with the State’s comments, we reduced the number
of unallowable claims from 88 to 86 and made other changes as appropriate. If the State
furnishes additional relevant documentation to CMS during the resolution process or if the State
can prove that records were destroyed in accordance with established record retention policies,
we will assist the parties in recalculating the sample projection.

Finally, in finding that 86 of 100 sampled claims did not comply with Federal and State
requirements, we identified deficiencies that could have a direct impact on the quality of services
rendered. We believe that the State needs to strengthen compliance with Federal and State
requirements to ensure proper administration of this program.
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INTRODUCTION
BACKGROUND
The Medicaid Program

Under Title XIX of the Social Security Act (the Act), the Medicaid program pays the health care
costs of persons who qualify because of medical condition, economic condition, or other
qualifying factors. Medicaid costs are shared between the Federal Government and participating
States. Within the Federal Government, the Centers for Medicare & Medicaid Services (CMS)
administers the Medicaid program.

To participate in Medicaid, a State must submit and receive CMS’s approval of a State plan.
The State plan is a comprehensive document describing the nature and scope of the State’s
Medicaid program and the State’s obligations to the Federal Government. Medicaid pays for
medically necessary services that are specified in Medicaid law when included in the State plan
and when provided to individuals eligible under the State plan.

Medicaid Coverage of School Health Services

Section 411(k)(13) of the Medicare Catastrophic Coverage Act of 1988 (Public Law 100-360)
amended section 1903(c) of the Act to permit Medicaid payments for medical services provided
to children under the Individuals with Disabilities Education Act (IDEA) (originally enacted as
Public Law 91-230 in 1970) through a child’s plan/family plan.

In August 1997, CMS issued a school-based guide entitled “Medicaid and School Health: A
Technical Assistance Guide.” According to this guide, school health-related services included in
a child’s plan/family plan may be covered if all relevant statutory and regulatory requirements
are met. In addition, the guide provides that a State may cover services included in a child’s
plan/family plan as long as (1) the services are listed in section 1905(a) of the Act and are
medically necessary; (2) all Federal and State regulations are followed, including those
specifying provider qualifications; and (3) the services are included in the State plan or are
available under the Early and Periodic Screening, Diagnostic and Treatment Medicaid benefit.
Covered services may include but are not limited to physical therapy, occupational therapy,
speech pathology/therapy services, psychological counseling, nursing, and transportation
services.

New York’s Medicaid Program

In New York State, the Department of Health is the State agency responsible for operating the
Medicaid program. Within the Department of Health, the Office of Medicaid Management
administers the Medicaid program. The Department of Health uses the Medicaid Management
Information System, a computerized payment and information reporting system, to process and
pay Medicaid claims, including school health claims. Speech claims paid by the State’s



Medicaid Management Information System show a service date of the first of the month for
services rendered during that month.

The Department of Health and the State Education Department developed the State’s school
supportive health services and preschool supportive health services programs. In general, under
the school program, 5- to 21-year-old students receive school health services from their local
school districts. Under the preschool program, 3- to 4-year-old children receive school health
services through their county offices.

The Federal share of school health claims was 50 percent during our audit period. Under the
State’s Medicaid program, only the Federal share is actually paid to school health providers.
The State share is taken from the school district’s or county’s annual State education aid
appropriation. In addition, the State takes back 50 percent of the Federal share from the school
districts, leaving them with 25 percent of each claim submitted, and 59.5 percent from the
counties (preschools), leaving them with 20.25 percent of each claim submitted.

New York City Department of Education

The New York City Department of Education (NYCDE) (formerly known as the New York City
Board of Education) is the largest provider of school health services in the State. More than

1 million students are enrolled in NYCDE, which encompasses 5 boroughs/counties and consists
of 40 school districts.

During our September 1, 1993, through June 30, 2001, review period, NYCDE submitted more
than 60 percent of the State’s Medicaid claims for school health speech services provided to
school and preschool students.

OBJECTIVE, SCOPE, AND METHODOLOGY

Objective

Our objective was to determine whether Federal Medicaid payments for speech services claimed
by NYCDE were in compliance with Federal and State requirements.

Officials of CMS requested the audit.

Scope and Methodology

Our audit period covered September 1, 1993, through June 30, 2001. During our audit, we did
not review the overall internal control structure of the State or the Medicaid program. Rather,
we limited our internal control review to the objective of our audit.

To accomplish our objective, we:

e met with CMS regional and central office officials to plan the audit;



e reviewed applicable Federal and State regulations and guidelines;

e reviewed prior survey work that we had performed at 11 schools and preschools in the
State, including those of NYCDE;

e held discussions with State Department of Health and Education Department officials to
gain an understanding of the State’s school and preschool programs;

e performed survey site visits to NYCDE from April through June 2000 to gain an
understanding of its organization and Medicaid claim procedures and to review 79 claims
(including speech claims) for 9 students;

e ran computer programming applications at the Medicaid Management Information
System fiscal agent that identified 15,311,862 school and preschool claims totaling over
$5 billion ($2.5 billion Federal share) for the period April 1, 1990, through June 30,
2001,

e extracted all NYCDE school and preschool claims from our programming applications;

e eliminated from our programming applications all duplicate school and preschool claims
(including those made by NYCDE) that were identified in an Office of the State
Comptroller audit report (Report 2000-S-1) for the period January 1, 1997, through
December 31, 1999; and

¢ eliminated, for periods before and after the Office of the State Comptroller’s audit period,
all duplicate school and preschool claims made by NYCDE, which we discussed in a
December 20, 2002, Office of Inspector General (OIG) report (A-02-02-01018).

We extracted from the programming applications the speech claims for our September 1, 1993,
through June 30, 2001, audit period. These applications identified 2,517,503 speech claims
totaling $1,102,215,225 ($551,121,609 Federal share) made by NYCDE. These claims were
made on behalf of 109,140 beneficiaries (students). We then used simple random sampling
techniques to select a sample of 100 claims from the universe of 2,517,503 speech claims.
Appendix A contains the details of our sample design and methodology.

On May 17, 2002, we issued letters to the NYCDE school and preschool offices requesting
documentation to support the 100 sampled claims. Of the 100 claims, 96 were for school
students and 4 were for preschool students. Appendix B contains the instructions that were
attached to our letters.

In conjunction with CMS officials, we developed worksheets that contained the criteria applied
to each sampled claim. We reviewed the documentation submitted by NYCDE against the
criteria on these worksheets to determine whether the claims were allowable.

For 96 sampled claims, we determined that the initial documentation submitted by NYCDE was
inadequate, and we issued 5 additional letters to NYCDE requesting further documentation or



clarification. We reviewed the additional documentation that NYCDE submitted. We also
performed site visits to NYCDE in March and April 2003 to interview five district supervisors of
speech services.

In addition, if NYCDE did not supply American Speech-Language-Hearing Association (ASHA)
certification information, we contacted ASHA officials to determine whether the service
providers or the individuals providing direction to the service providers were ASHA certified.
Similarly, if NYCDE did not supply information on State-licensed speech-language pathologists,
we consulted the State Education Department, Office of the Professions Web site to determine
whether they were licensed.

We used a variables appraisal program to estimate the dollar impact of the improper Federal
funding claimed in the total population of 2,517,503 speech claims.

We performed fieldwork at the State Department of Health in Albany, NY; the State Medicaid
Management Information System fiscal agent in Menands, NY; the CMS central office in
Baltimore, MD; and NYCDE.

We conducted our review in accordance with generally accepted government auditing standards.
FINDINGS AND RECOMMENDATIONS

Eighty-six of the 100 speech claims in our statistically valid sample did not comply with Federal

and State requirements. Of the 86 claims, 68 contained more than 1 deficiency. The schedule

below summarizes the deficiencies noted and the number of claims that contained each type of

deficiency. Appendix C shows our determination on the deficiencies in each sampled claim.

Summary of Deficiencies in Sampled Claims

Number of
Type of Deficiency Unallowable
Claims®
1. Unable to verify that the services billed were rendered 42
2. Unable to verify that a minimum of two speech services were rendered

during the month billed 47
3. No documentation provided 2
4. Speech service referral requirements not met 43
5. No or untimely child’s plan/family plan 24
6. Speech services not included in child’s plan/family plan 1
7. Federal provider requirements not met 76

Total exceeds 86 because 68 claims contained more than 1 error.
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The sample error rate remained consistently high throughout our audit period, as summarized
below:

Service Period Number of Claims Sample Error Rate
Sampled
1993-1995 34 100.0%
1996-1998 34 76.5%
1999-2001 32 81.3%
Total 100

In our opinion, these deficiencies occurred because:

e The State did not provide proper or timely guidance about Federal provider and speech
service referral requirements to its schools and preschools, including NYCDE.

e NYCDE did not comply with other State guidance it had received.

e The State did not adequately monitor speech claims from providers, including NYCDE,
for compliance with Federal and State requirements.

e NYCDE failed to maintain appropriate documentation to support its speech claims.

As a result, during our September 1, 1993, through June 30, 2001, audit period, we estimate that
the State improperly claimed $435,903,456 in Federal Medicaid funding.

STATUTES, REGULATIONS, AND GUIDANCE

Below are the Federal and State law, regulations, and guidelines that applied to our review of
speech services.?

Federal Requirements

Section 1903(c) of the Act permits Medicaid payments for medical services provided to children
under IDEA that were included in a child’s plan/family plan. In general, school health-related
services included in a child’s plan/family plan can be covered if all relevant requirements are
met.

Section 1902(a)(27) of the Act requires providers to maintain records “as are necessary fully to
disclose the extent of the services provided.” Federal regulations (42 CFR § 431.17) require that
the Medicaid State agency “maintain or supervise the maintenance of records necessary for the
proper and efficient operation of the [State] plan.” Regulations (42 CFR § 433.32) also require
Medicaid agencies to “maintain an accounting system and supporting fiscal records to assure that
claims for Federal funds are made in accordance with applicable Federal requirements.”

2See Appendix D for relevant State guidance.



Pursuant to 42 CFR § 440.110(c), reimbursable speech pathology services are those provided by
or under the direction of a speech pathologist for which a patient was referred by a physician or
another licensed practitioner. (Prior to April 1995, a physician was required to make the
referral.) The regulation defines a speech pathologist as an individual who has a Certificate of
Clinical Competence (CCC) from ASHA, has completed the equivalent educational requirements
and work experience necessary for the CCC, or has completed the academic program and is
acquiring supervised work experience to qualify for the CCC.

Office of Management and Budget Circular A-87 establishes principles and standards for
determining allowable costs incurred by State and local governments under Federal awards.
Section C.1.c. of Attachment A of those principles states that to be allowable, costs must be
authorized or not prohibited by State or local laws or regulations.

In August 1997, CMS issued a school-based guide entitled “Medicaid and School Health: A
Technical Assistance Guide.” The guide provides information and technical assistance to school
health services programs seeking Medicaid funding.

Medicaid State Operations Letters

On September 3, 1993, CMS Region Il issued Medicaid State Operations Letter 93-54 to State
Medicaid directors on the subject of school health. The letter stated in part that:

... HCFA?3 policy is that the more specific regulatory authority relating to “provider
qualifications” must be adhered to when services coverable under more than one
authority are covered under a broad coverage category. If the services of a physical
therapist, occupational therapist, audiologist or speech pathologist are covered under the
rehabilitation option (42 CFR 440.130), the specific provider qualification requirements
at 42 CFR 440.110 must be met.

On February 9, 1995, CMS Region Il issued Medicaid State Operations Letter 95-12 to State
Medicaid directors. The letter furnished guidance on the term “under the direction of” for
purposes of speech pathology services. In its letter, CMS recited the Federal requirements of
42 CFR § 440.110(c) and stated that:

The Health Care Financing Administration’s interpretation of the term “under the
direction of a speech pathologist” is that the speech pathologist is individually involved
with the patient under his or her direction and accepts ultimate responsibility for the
actions of the personnel that he or she agrees to direct. We advise States that the speech
pathologist must see each patient at least once, have some input into the type of care
provided, and review the patient after treatment has begun. The speech pathologist
would also need to assume the legal responsibility for the services provided. Therefore,
it would be clearly in the pathologist’s own interest to maintain close oversight of any
services for which he or she agrees to assume direction.

3CMS was formerly known as the Health Care Financing Administration (HCFA).
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State Plan Requirements

On June 2, 1995, CMS approved New York’s State plan amendment 92-42 for school and
preschool supportive health services for adoption into the Medicaid State plan effective May 21,
1992. Pursuant to the State plan amendment, State officials agreed to (1) assume the
responsibility for providing school districts and counties with training and information
concerning participation in the Medicaid program, (2) establish a system to ensure that school
health providers bill Medicaid for only those types of services that are Medicaid reimbursable,
(3) monitor compliance with documentation requirements, and (4) monitor school health
providers’ compliance with the obligation to provide school health services by appropriately
licensed or certified staff who meet Medicaid standards.

The State plan specifies that Medicaid will reimburse school and preschool providers through a
fixed fee that covers speech services provided during a calendar month. The State plan requires
that a minimum of two speech services be provided within the month to claim Medicaid
reimbursement. The monthly fee established by the State for speech services provided by school
districts, including NYCDE, was $432 ($216 Federal share). For preschool providers, including
NYCDE, the monthly fee was either $545 ($272.50 Federal share) or $410 ($205 Federal share).

State Regulations

New York Compilation of Codes, Rules and Regulations (NYCRR), Title 18, section 505.11
provides that rehabilitation services, including speech pathology services, provided in a school
setting are Medicaid-reimbursable services under the State’s Medicaid program only if provided
pursuant to a child’s plan/family plan. Section 505.11 was amended in September 1993 to
include sections on referral and provider requirements related to Medicaid school health speech
services. In October 1993, the referral requirements of section 505.11 were further amended to
allow registered nurses, nurse practitioners, and speech pathologists, as well as physicians, to
recommend speech pathology services. Subsection (c)(1)(iv) of the regulation states that
qualified professional personnel employed by or under contract to a school district, an approved
preschool, or a county in the State or the city of New York may provide the services.

The regulation states in part that:

Speech pathology services may be provided under subparagraph (iv) of this paragraph by
a teacher of the speech and hearing impaired under the direction of a speech pathologist.
Under the direction of a speech pathologist means that a teacher of the speech and
hearing impaired may provide services as long as a speech pathologist meets with such
teacher on a regular basis and is available for consultation to assure that care is provided
in accordance with the individualized education program or an interim or final
individualized family services plan.



Centers for Medicare & Medicaid Services Guidance

In a February 8, 1995, letter, CMS provided the State with guidance on the term “under the
direction of” contained in 42 CFR § 440.110(c). CMS stated that the ASHA-certified or
equivalent speech pathologist providing direction must see each patient at least once, have some
input into the type of care to be provided, review the patient after treatment has begun, assume
the legal responsibility for the services provided, and maintain close oversight of the services for
which he or she agrees to assume direction. In a November 20, 1996, letter, the State disagreed
with CMS’s interpretation of “under the direction of.” The State believed that “direction”
allowed for flexibility based on the qualifications of the individual receiving the direction.

Ina June 4, 1997, response to the State, CMS continued to maintain that providers of speech
pathology services must meet the specific qualifications of 42 CFR § 440.110(c) to maintain
quality assurance. CMS also stated that:

... itwould be reasonable for New York to look to its own State practice laws in order to
determine when services are appropriately provided “under the direction of” a qualified
speech pathologist. Therefore, the State could utilize its school employees to provide
speech pathology services “under the direction of” a Medicaid qualified speech
pathologist, if this was consistent with the State’s own laws and regulations.

DEFICIENCIES NOTED IN SAMPLED CLAIMS

The sections below discuss the seven types of deficiencies noted in the sampled claims and the
criteria that we applied in determining whether claims were in compliance with Federal and State
requirements.

1. Unable To Verify That the Services Billed Were Rendered

Section 1902(a)(27) of the Act, Federal regulations (42 CFR 88 431.17 and 433.32), and CMS’s
August 1997 technical assistance guide require that services claimed for Federal Medicaid
funding be documented. The State acknowledged this requirement in November 1992 guidance
and provided a form for school health providers’ use in documenting the number of services
rendered per month. The State reemphasized this requirement in August 1995 guidance.

Of the 100 sampled claims, 42 did not comply with Federal law and regulations requiring
documentation that would identify the services rendered. To document the speech services
delivered monthly to students, NYCDE relied primarily on a service-recording document called
a related-service attendance form. For 41 claims, neither related-service attendance forms nor
other service delivery documents were provided. Also, for one claim, the related-service
attendance form showed that no services had been rendered.

KPMG Peat Marwick found similar problems during a review of NYCDE’s Medicaid
reimbursement for speech, occupational therapy, and physical therapy school health services in
the early years of our audit period. A November 17, 1995, NYCDE memorandum stated that the



purpose of the review “is to assess possible school health system liability prior to a Federal
audit.” According to the memorandum, KPMG Peat Marwick drew a statistical sample of
students for whom Medicaid reimbursement was received during the school years 1992-93,
1993-94, and 1994-95. The memorandum went on to state that related-service attendance forms
must be submitted for all students in the sample. However, a summary document prepared by
KPMG Peat Marwick noted that 51 percent of the forms could not be located. This percentage is
slightly higher than our error rate of 42 percent (42 of 100 sampled claims) for speech services
provided during the full audit period.

2. Unable To Verify That a Minimum of Two Speech Services Were Rendered
During the Month Billed

The State plan specifies that Medicaid will reimburse school and preschool providers through a
fixed fee that covers speech services provided during a calendar month. To qualify for the fixed-
fee reimbursement during a particular month, the State plan requires that a minimum of two
speech services be provided within the month. For 47 of the 100 sampled claims, NYCDE either
submitted documentation showing that the minimum of 2 speech services had not been rendered
or provided no service delivery documentation.

For 5 of the 47 claims questioned by our audit, the related-service attendance forms showed that
only 1 speech service had been rendered during the month for which a claim had been submitted.
For 1 of the 47 claims, the form showed no speech services rendered. For the remaining 41
claims questioned, NYCDE did not submit related-service attendance forms or other service
recording documents to show the number of speech services rendered during the month billed.
Therefore, we were unable to verify that at least two speech services had been rendered during
the month for which speech services were billed to the Medicaid program.

In a January 31, 2003, letter to us, an NYCDE official stated that NYCDE had performed a
review to test the reliability of approximately 81,000 Medicaid claims submitted for May 2001.
The letter stated that the review involved an examination of whether and to what extent the
service attendance forms showed that at least the minimum number of related-service encounters
had occurred to support the claims. The letter went on to state: “Some of the sampled service
cards indicated that the student had not received the minimum of two service encounters. An
examination of Medicaid claims made for these students in other months of school year 2000-01
revealed a similar pattern for other months.”

Thus, NYCDE has itself identified a number of claims in which the students did not receive at
least two speech services.

3. No Documentation Provided
Federal regulations (42 CFR 88 431.17 and 433.32) and State regulations (18 NYCRR 8 540.7)

require that services claimed for Federal Medicaid funding be documented. For 2 of the 100
sampled claims, NYCDE did not provide any documentation at all.



4. Speech Service Referral Requirements Not Met

Federal regulations require a referral for speech services by a physician or another licensed
practitioner (42 CFR § 440.110(c)). (Before April 1995, only a physician could make the
referral.) State regulations provide that a referral is needed from a physician, a registered nurse,
a nurse practitioner, or a licensed speech-language pathologist (18 NYCRR § 505.11).

Of the 100 sampled claims, 43 did not meet Federal speech service referral requirements:
e For 22 claims, an appropriate professional did not make the referral.
e Sixteen claims lacked documentation of a referral.
e For three claims, the referral was made 2 to 11 months after the service date.

e The documentation for two claims indicated that speech services were not recommended
for the service dates under review.

In addition, 42 of the 43 claims did not meet the State’s own speech service referral
requirements.

5. No or Untimely Child’s Plan/Family Plan

Section 1903(c) of the Act permits Medicaid payments for school health services provided to
children that are identified in a child’s plan/family plan. Part B of IDEA, which established the
concept of the child’s plan/family plan, requires that school districts prepare, for each child with
special needs, a child’s plan/family plan that specifies all needed special education and related
services. The “related services” provided for in the child’s plan/family plan are often medical
services that are potentially reimbursable by Medicaid. Medicaid will pay for medical services
provided pursuant to an IDEA-required child’s plan/family plan if the services are listed in the
child’s plan/family plan and meet all other Medicaid requirements.

In addition, State regulation (18 NYCRR § 505.11) requires that speech services provided in a
school setting be listed in the child’s plan/family plan to be reimbursable by Medicaid.

The U.S. Department of Education establishes the requirements for a child’s plan/family plan.
Federal regulations of that Department (34 CFR § 300.342) state that a child’s plan/family plan
must be in effect at the beginning of each school year, be in effect before special education and
related services are provided, and be implemented as soon as possible following the meetings
described under § 300.343. Also, 34 CFR § 300.343 states that the child’s plan/family plan must
be reviewed at least annually to determine whether the annual goals for the child are being
achieved and to revise the plan as appropriate.

State regulations implementing the U.S. Department of Education requirements (Part 200.4(f) of
the Regulations of the Commissioner of Education) provide that the child’s plan/family plan “of
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each student with a disability shall be reviewed and, if appropriate, revised, periodically but not
less than annually.” Part 200.4(f)(2) states that before the annual review, a Committee on
Special Education® must notify the parent of its intent to review the student’s program and
placement. Part 200.4(f)(3) states that upon completion of the annual review, the committee
must notify the parent of the committee’s recommendations. Part 200.4(d)(2)(iii) states that the
committee must develop a child’s plan/family plan that includes recommendations listing
measurable annual goals. Pursuant to the Medicaid State plan, the State is responsible for
monitoring the provision of services in accordance with these regulations (State Plan
Amendment 92-42, Attachment 4.16-A).

Additionally, the CMS August 1997 technical assistance guide states that it is CMS’s policy that
health-related services provided in a school may be covered under Medicaid only “if all relevant
statutory and regulatory requirements are met.”

Of the 100 sampled claims, 24 did not meet Federal and State requirements for a child’s
plan/family plan:

e Six claims lacked any child’s plan/family plan.

e For three claims, the child’s plan/family plan provided by NYCDE was prepared after the
service date under review.

e For 15 claims, the child’s plan/family plan provided by NYCDE had not been reviewed
in the 12 months prior to the service date under review.

6. Speech Services Not Included in Child’s Plan/Family Plan

State regulation (18 NYCRR 8 505.11) requires that speech services provided in a school setting
be listed in the child’s plan/family plan to be reimbursable by Medicaid. For 1 of the 100
sampled claims, although a child’s plan/family plan existed, the plan did not identify or
recommend speech services. Therefore, these services were not Medicaid reimbursable.

7. Federal Provider Requirements Not Met

Federal regulations require that speech services be provided by or under the direction of an
ASHA-certified speech-language pathologist, an individual with equivalent education and work
experience necessary for the ASHA CCC, or an individual who has completed the academic
program and is acquiring supervised work experience to qualify for the CCC (42 CFR

§ 440.110(c)).

*A Committee on Special Education, a multidisciplinary team established to ensure timely evaluation and placement
of students, develops, reviews, and revises the child’s plan/family plan of students with disabilities.
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Service Provider Qualifications

For 76 of the 100 sampled claims, the requirement for ASHA certification or the equivalent was
not met or no documentation was provided to show compliance with the requirement.

For most cases in our sample where the service provider was known, a teacher of speech
improvement or a teacher of the speech and hearing handicapped rendered the speech services in
question, and no direction was provided or documented. Speech services rendered by these
types of providers are not eligible for Medicaid reimbursement unless the providers are under the
direction of an ASHA-certified or equivalent speech-language pathologist. In instances where
NY CDE did not supply information on ASHA certifications (and if the identity of the individual
was known), we contacted ASHA officials to determine whether either the service provider or
the speech pathologist identified as providing direction was ASHA certified. As a result of our
contacts, we accepted 12 claims that would have been unallowable based on documentation
submitted by NYCDE.

An ASHA-certified or equivalent speech-language pathologist did not render the speech services
or we had no assurance that Federal requirements were met for the 76 claims in question.
Specifically:

e Forty-three sampled claims did not meet the requirement that an ASHA-certified or
equivalent speech-language pathologist provide the speech services. For 22 of the 43
claims, NYCDE did not supply the credentials of the service providers. We contacted
ASHA officials and determined that none of these 22 service providers were ASHA
certified. For the remaining 21 claims, the service providers had various credentials but
were not ASHA certified and did not meet the equivalency requirements of 42 CFR
8 440.110(c). Specifically, 12 were teachers of speech improvement, 5 were teachers of
the speech and hearing handicapped, 1 was a State-licensed speech pathologist, 1 was an
occupational per diem substitute, 1 was a “teacher of common branches,” and 1 had a
special education teacher certificate.

e Thirty-three sampled claims lacked any documentation (such as related-service
attendance forms, speech evaluations, or progress notes) to identify who provided the
speech services. Because the identities of the providers were unknown, we were unable
to determine whether Federal requirements were met.

“Under the Direction of” Requirements

The 76 claims also did not meet the “under the direction of” requirements of 42 CFR
8§ 440.110(c), Medicaid State Operations Letter 95-12, or the June 4, 1997, letter from CMS to
the State. Specifically:

e For 13 sampled claims, neither the service provider nor the supervisor identified as
providing direction was ASHA certified or equivalent. Because the services were not
provided by or under the direction of a qualified speech pathologist, Federal direction
requirements were not met.
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e For five sampled claims, the service provider was not ASHA certified or equivalent, and
no person was identified as providing direction. Therefore, we could not establish
compliance with the “under the direction of” requirements.

e For 25 sampled claims, the service provider was not ASHA certified or equivalent, but
the identified district or citywide supervisors were ASHA certified. However, for all 25
claims, NYCDE failed to provide evidence/documentation showing that the applicable
Federal and State requirements for direction were met.

e For 33 sampled claims, NYCDE was not able to provide evidence/documentation of who
rendered the speech services. For 23 of the 33 claims, NYCDE named the service
provider but supplied no evidence/documentation that the provider had actually rendered
the services. For 10 of the 33 claims, NYCDE neither named the service provider nor
supplied evidence/documentation of the provider’s identity. As a result, we determined
that the “under the direction of” requirements had not been met in these 33 cases.

New York City’s Position

In a series of letters provided in response to questions raised by our audit, NYCDE officials
asserted that their supervisory structure “meets the federal requirement that speech services be
provided by or under the direction of a licensed speech pathologist.” The officials stated:

... you have asked, among other things, for those teachers who are speech pathologists
or ASHA certified, documentation that services were provided under the direction of a
licensed pathologist. You have also asked for supervisory material that is specific to the
child being reviewed. We are enclosing a Speech Services Procedural Manual that
explains the various responsibilities of a speech supervisor. These responsibilities
include observing and writing observation reports for teachers of speech improvement,
ensuring that the appropriate services are provided, providing materials to teachers of
speech improvement. Supervisors meet with teachers to review caseloads, in order to
ensure that students are receiving the appropriate services. Supervisors conduct
observations of teachers to evaluate techniques and approaches used to work with
students. They provide ongoing, regularly scheduled opportunities for professional
development. For annual IEP [individualized education plan] updates, speech
supervisors meet with teachers, as well as review and monitor progress reports and IEP
goals in order to determine the ongoing needs of students. Speech supervisors are
available to teachers for consultation on a regular basis.

The officials went on to state:
There are some limited instances where the speech supervisor may not be a licensed

pathologist or ASHA certified. In these cases, the speech supervisor is responsible for
supervising the speech teachers in his/her district. However, an additional supervisor is
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responsible for working with the speech supervisor. [Name 1 deleted”] has had this
responsibility since 1994 for all districts other than District 75 where the speech
supervisor is not a licensed pathologist. In District 75, [name 2 deleted”] provides the
supervisory oversight. (This was explained to you by [name 1 deleted”] in an extensive
interview session several years ago.) Ms. [name 1 deleted’] or Ms. [name 2 deleted”] will
meet with supervisors, review IEPs, conduct professional development and be available
for consultation on a regular basis.

The officials concluded by stating:

It is the Department’s position that this supervisory structure meets the federal
requirement that speech services be provided by or under the direction of a licensed
pathologist. The “under the direction of” requirement does not state that services must be
provided under the direct observation of a licensed speech pathologist. Rather, it is the
Department’s position, which has been approved by the State, that the involvement of
speech supervisors, as described above, assures that speech therapy is provided under the
direction of a licensed speech pathologist. As a result, the documents that are being
provided in connection with this audit may not include an observation by a speech
supervisor of the speech teacher working with a child named in the audit. In addition,
there may not be extensive documentation of the specifics of the oversight provided by
the speech supervisors. However, the supervisors are required to oversee the speech
teachers as part of their job responsibilities.

Office of Inspector General’s Position

We disagree with NYCDE’s position that its supervisory structure meets the Federal ASHA
requirements of 42 CFR § 440.110(c). For all 76 claims questioned by our audit, the speech
service providers were not ASHA certified or equivalent. NYCDE had little or no
documentation at or around the time that the services were delivered to support its position that
the speech services in question had been provided by or under the direction of an ASHA-
certified or equivalent speech-language pathologist. The correspondence prepared in response to
our audit did not constitute documentation that the qualifications standards set forth in 42 CFR

8 440.110(c), Medicaid State Operations Letter 95-12, and/or 18 NYCRR § 505.11 had been
met.

As part of our audit, we interviewed the district speech supervisors of five NYCDE districts.
Two of the five district supervisors had ASHA certifications, and three did not. During our
interviews, the district supervisors stated that they did not meet with all speech students in their
respective districts.

For 25 of the 76 claims, NYCDE submitted no documentation to show direction. For the
remaining 51 claims, NYCDE submitted some documentation to substantiate its compliance with
the direction requirements. We carefully reviewed all documentation that NYCDE provided.

For the most part, the documentation did not show that the individuals identified as providing

*0IG policy does not permit us to include individuals’ names in our reports.
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direction were “individually involved with the patient under his or her direction” as required by
Medicaid State Operations Letter 95-12. The documentation also did not show evidence that the
service provider and the individual identified as providing direction met regularly or that the
individual identified as providing direction was “available for consultation to assure that care
[was] provided in accordance with” the child’s plan/family plan as required by 18 NYCRR

§ 505.11.

For only 3 of the 76 claims did the same document contain the names of the student, the service
provider, and the individual providing direction. However, in all three instances, the document
provided was a speech authorization form created by NYCDE for referral purposes. These forms
do not show any evidence of direction. For the remaining 73 claims, the names or signatures of
the service provider and the person identified as providing direction were not indicated in the
child’s plan/family plan, service delivery documentation showing the services rendered, progress
notes, speech evaluations, or any other documents submitted by NYCDE. In summary, for these
73 claims, NYCDE provided no documentation linking the student, the service provider, and the
person identified as providing direction.

For the 76 claims in question, the documentation submitted by NYCDE can be generally
categorized as follows:

e For 25 claims, NYCDE submitted no documentation to show direction. Therefore, we
could not determine whether direction had been provided.

e For six claims, NYCDE submitted only visitation logs from a citywide supervisor. The
visitation logs for five of the six claims reflected meetings between the citywide
supervisor (an ASHA-certified speech pathologist) and a non-ASHA-certified district
supervisor, and those for one claim reflected meetings between the citywide supervisor (a
non-ASHA-certified speech pathologist) and a non-ASHA-certified district supervisor.
For five claims, the logs did not show the students’ or the service providers’ names. For
one claim, the log contained the name of the service provider, but it was dated 3 years
before the service date under review. The visitation logs did not provide any evidence of
direction for these six claims.

e For three claims, NYCDE submitted only meeting agendas. The agendas were generally
for districtwide meetings or training sponsored by the district supervisor. The agendas
did not show the students’ or the service providers’ names and contained no evidence of
direction. No sign-in sheets or lists of attendees for these meetings were provided.

e For three claims, NYCDE submitted only teacher observation reports showing the district
supervisor’s performance evaluation of the speech teacher. Yearly teacher observations,
which are required by State regulations, may occur anytime during the school year. The
observation reports did not show the students’ names for the sampled claims. These
observation reports did not provide assurance that regularly scheduled meetings were
held
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or that the district supervisors were available for consultation to ensure that care was
provided in accordance with the child’s plan/family plan.

e For 13 claims, NYCDE submitted only speech authorization forms, which are used to
refer students for speech services. These documents showed the name of the district
supervisor referring the student for speech services, but some of the district supervisors’
signatures appeared to be rubber stamped. Generally, the documents did not show the
service provider’s name. These documents did not provide evidence of direction.

e For 26 claims, NYCDE submitted a combination of observation reports, speech
authorizations, and other types of documents. No single document showed the names of
the student, the service provider, and the supervisor, nor did the combination of
documents submitted provide other evidence of direction or of the provision of care in
accordance with the child’s plan/family plan.

The documentation submitted by NYCDE to show direction did not provide evidence of the
direction required by 42 CFR 8 440.110(c), Medicaid State Operations Letter 95-12, or the

June 4, 1997, letter from CMS to the State. Based on our review, we do not believe that the 76
claims in question meet these Federal requirements. Appendix E provides examples of the
documentation submitted by NYCDE for three questioned claims and our explanations as to why
the claims did not meet “under the direction of”” requirements.

Although we believe that CMS regulations and guidance to the State make clear that either the
individual providing speech services or the individual providing direction to the service provider
must be ASHA certified or equivalent, we also reviewed the sampled claims to ascertain whether
the State complied with its own regulation (18 NYCRR § 505.11) that permits a teacher of the
speech and hearing impaired to provide speech pathology services under the direction of a State-
licensed (but not necessarily ASHA-certified) speech-language pathologist. We found that 75
claims did not meet the State’s own requirements. As stated above, we determined, where the
service provider was known, that for the most part, a teacher of speech improvement or a teacher
of the speech and hearing handicapped rendered the speech services in question and that no
direction from an ASHA-certified or a State-licensed speech-language pathologist was provided
or documented.

CAUSES OF UNALLOWABLE CLAIMS
As discussed below, we found four main causes of the unallowable claims.
State Guidance Was Improper or Untimely

Some of the unallowable claims resulted from improper or untimely State guidance to the
provider community, including NYCDE, about Federal regulations and guidelines.

Initial State guidance in 1992 stated that Medicaid-reimbursable speech services must comply

with Federal regulations (42 CFR § 440.110(c)) requiring that speech services be provided by or
under the direction of an ASHA-certified or equivalent speech-language pathologist. However,
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in May and June 1994, the State modified its guidance to provide that for purposes of billing
Medicaid, an ASHA-certified speech-language pathologist or a State-licensed speech-language
pathologist could provide the speech services or the direction. Subsequent guidance to providers
also contained this modification. This later State guidance was improper because State licensure
is not equivalent to ASHA certification.

Additionally, during our audit period, 42 CFR § 440.110(c) required a referral for speech
services by a physician or another licensed practitioner. However, the State did not issue
guidance to the provider community on this referral requirement until May 1997.

The New York City Department of Education Did Not Comply With State Guidance

Unallowable claims were also submitted because NYCDE did not comply with the guidance it
had received from the State. For example, for 42 of the 43 claims questioned for noncompliance
with speech service referral requirements, NYCDE did not comply with the State’s guidance that
a referral for speech services was needed from a physician or another licensed practitioner before
claiming Medicaid reimbursement.

The State Did Not Adequately Monitor Speech Claims

The State did not adequately monitor speech claims from its school health providers, including
NYCDE, for compliance with Federal and State requirements. Although the State conducted
documentation reviews, these reviews were infrequent.

During our September 1, 1993, through June 30, 2001, audit period, the State conducted only
one documentation review at NYCDE around December 1993. Neither the State nor NYCDE
could supply us with a copy of the report issued as a result of this review. Given that NYCDE
submitted about two-thirds of all school health claims and more than 60 percent of all speech
claims in the State, we believe that these reviews should have occurred more frequently.

The New York City Department of Education Failed To Maintain
Adequate Documentation

As evidenced throughout this report, NYCDE failed to maintain adequate documentation to
support its Medicaid speech claims. During our audit, we made six written requests for
documentation. However, service delivery documentation, such as related-service attendance
forms, was either not prepared or not provided for 42 of the 100 sampled claims. Additionally,
for 6 sampled claims, NYCDE did not provide a child’s plan/family plan, and for 15 claims,
NYCDE did not provide documentation showing that the child’s plan/family plan had been
reviewed within 12 months prior to the service date.

ESTIMATION OF THE UNALLOWABLE CLAIMS

Of the 100 speech claims sampled, 86 were not in accordance with Federal and State
requirements. Extrapolating the results of our sample, we estimate that the State improperly
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claimed between $435,903,456 and $498,845,408 in Federal funds from September 1, 1993,
through June 30, 2001. The midpoint of the confidence interval amounted to $467,374,432. The
range shown has a 90-percent level of confidence with a sampling precision as a percentage of
the midpoint of 6.73 percent. The details of our sample results and projection are shown in
Appendix F.

RECOMMENDATIONS
We recommend that the State:

o refund $435,903,456 to the Federal Government,

provide proper and timely guidance on Federal Medicaid criteria to NYCDE,

reinforce the need for NYCDE to comply with Federal and State requirements,

improve its monitoring of NYCDE’s speech claims to ensure compliance with Federal
and State requirements, and

instruct NYCDE to maintain appropriate documentation to support its speech claims.
STATE’S COMMENTS AND OFFICE OF INSPECTOR GENERAL’S RESPONSE

In comments dated October 18, 2004, State officials disagreed with the findings and
recommendations in our draft report and stated that the report should be withdrawn. Their
response included an 18-page summary attached to a 2-page cover letter, plus 5 attachments
labeled A to E. With the exception of Attachment D, which contained documentation related to
57 claims questioned by our audit, the State’s comments are included in their entirety as
Appendix G. In a December 31, 2004, letter, the State provided additional information on one
claim questioned by our audit.

The majority of the documentation in the State’s Attachments C and D was not new information.
However, based on the information provided, we reduced the number of unallowable claims
from 88 to 86 and made other changes as appropriate.

Below are summaries of the main issues raised by the State and OIG’s response to those
comments.

Reasons for the Audit

State’s Comments

State officials said that a Department of Justice (DOJ) investigation of three school districts was
the primary impetus for our audit of NYCDE’s speech claims as well as the five additional
school health audits of the State’s Medicaid school health program.
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Office of Inspector General’s Response

The primary reasons for this audit and five additional audits were past OIG survey work that
found numerous problems with the State’s Medicaid school health claims, including survey work
that found a 92-percent error rate in NYCDE’s Medicaid school health claims; past CMS
reviews dating back to 1993 that found problems with the State’s claims; and a DOJ
investigation of the State resulting from a Federal false claims action. Additionally, the State
accounts for 44 percent of all Medicaid school health payments nationwide.

Audit Period and Approach

State’s Comments

State officials said that our September 1, 1993, through June 30, 2001, audit period was
inconsistent with the audit periods that we used in reviewing other States’ school health
programs. State officials noted that the audit periods used in other States were usually more
recent years, such as 1999 or 2000. Additionally, officials stated that although Federal
regulations (42 CFR 8 433.32(b)) require a State to retain records for 3 years from the
submission of a final expenditure report and although the State’s regulations (18 NYCRR

8 504.3(a)) require providers to keep records for 6 years, our audit covered claims for services as
far back as 1993. The State asserted that because school districts were not required to maintain
records for such distant periods, they were not able to thoroughly document many of the claims.
Finally, State officials noted that relative to the audits in other States, the New York State audit
used a miniscule sample size.

Office of Inspector General’s Response

On the basis of fraud allegations we received from DOJ, and after consulting with CMS, we
identified an audit period of September 1, 1993, through June 30, 2001. Record retention
standards do not establish a bar on what periods we may audit. In a March 31, 2003, letter,
NY CDE conceded that most school districts retain relevant files well beyond the retention
period. However, notwithstanding this practice, NYCDE did not establish that pertinent
documentation in support of the sampled claims ever existed, nor has NYCDE established that
any pertinent records were discarded or destroyed. If the State can demonstrate that records
were destroyed in accordance with established record retention policies or if documentation is
furnished to CMS during the resolution process, we will assist the parties in recalculating the
sample projection.

For simple random sampling, we use a minimum sample of 100. Use of larger sample sizes
usually has the advantage of yielding estimates with better precision without affecting the
estimate of the mean. Better precision would typically result in a larger lower bound for the
confidence interval of the estimate. The lower bound is used as the amount recommended for
monetary recovery. Our sampling and estimation methodology is statistically valid. Use of the
minimum sample size does not adversely affect the auditee.
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Educational VVersus Medical Model

State’s Comments

State officials said that Congress intended Medicaid to support medically necessary services
required by a child’s plan pursuant to IDEA and that this was notable for two reasons. First,
local educational agencies would receive Medicaid funds for services mandated under Federal
law since 1975. Second, to receive those benefits, local educational agencies would have to
learn the complex Medicaid recordkeeping and billing requirements. The State said that school
districts had provided those services for at least 15 years before they could bill Medicaid.
Officials noted that pursuant to IDEA, documented services were provided under an educational
model, which focused on how the child would meet long-term goals in the child’s plan.

By contrast, State officials said that application of the medical model required schools to focus
on technical, medically oriented documentation of individual service dates with less emphasis on
long-term outcomes. According to the officials, compliance with the medical model presented
significant challenges for schools, and those challenges caused many of our recommended audit
disallowances.

Office of Inspector General’s Response

Medicaid was established as a payer of medical services, and school health providers that enroll
as Medicaid providers are not exempt from Medicaid requirements on the provision of State plan
services. Medicaid school health providers need to follow the same documentation standards as
all Medicaid providers.

Furthermore, the State’s guidance on documentation to be maintained by school districts is
consistent with the types of documentation maintained by traditional Medicaid providers.
Additionally, in response to our audit of speech claims in areas of the State other than New York
City (A-02-02-01030), State officials noted that between 1992 and January 2002, they issued 26
separate communiqués to school districts and counties “to aid the school districts in their
application of the medical model of documentation of services” (emphasis added). In our
opinion, these communiqués show that the State understood the program to be a medical model.
Also, in guidance directed to the State and in its 1997 technical assistance guide, CMS clearly
delineated that school health providers were considered medical providers and that they must
meet the documentation standards that apply to all Medicaid providers.

The law and regulations allowing Medicaid to be the primary payer for IDEA services provided
in schools do not call for or allow a suspension or loosening of general Medicaid requirements.
Specifically, the U.S. Department of Education’s 1999 final regulations on IDEA (34 CFR

8 300.142(i)) state that “Nothing in this part should be construed to alter the requirements
imposed on a State Medicaid Agency, or any other agency administering a public insurance
program by Federal statute, regulations or policy under title XIX, or title XXI of the Social
Security Act or any other public insurance program.” This section clearly specifies that
Medicaid requirements apply to school-based IDEA health services.
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Applicable Federal Regulations

State’s Comments

State officials said that 42 CFR § 440.110(c) (services for individuals with speech, hearing, and
language disorders) did not apply to speech services provided under the Medicaid school health
program. Rather, they stated that 42 CFR 8§ 440.130(d) (diagnostic, screening, preventative and
rehabilitative services) applied. State officials maintained that CMS had applied the wrong
Federal regulation to speech services. Furthermore, they said that CMS had supported their
contention that 42 CFR § 440.130(d) was the applicable regulation at the outset of their federally
approved program. Officials also stated that the application of 42 CFR § 440.110(c) improperly
imposed criteria on the delivery of speech services that did not exist under the rehabilitative
option in New York’s CMS-approved State plan.

State officials noted that 42 CFR § 440.130(d) did not require that rehabilitative services be
provided “under the direction of” any particular individual, merely that they be recommended by
a physician or another licensed practitioner of the healing arts, within the scope of his or her
practice under State law. According to the State, as long as a child’s plan/family plan
recommended speech services, the recommendation requirement conformed to 42 CFR

8 440.130(d) and a referral for speech services was not required.

Office of Inspector General’s Response

The Federal regulation governing speech services, 42 CFR § 440.110(c), clearly applies to the
services reviewed in this audit, not the standard that applies generally to “rehabilitation services”
contained in 42 CFR § 440.130(d). CMS so informed State officials on at least six occasions:

1. A September 29, 1992, CMS letter to the Commissioner of the State Department of
Social Services asked State officials to clarify that speech services for patients referred
by a physician would be provided by or under the direction of a speech pathologist or
audiologist in accordance with 42 CFR § 440.110(c).

2. Medicaid State Operations Letter 93-54, issued on September 3, 1993, informed the State
that the specific provider qualification requirements of 42 CFR § 440.110(c) must be met
even if the services were covered under the rehabilitation option of 42 CFR § 440.130(d).

3. A February 8, 1995, CMS letter to the State provided guidance on “under the direction
of” and again referenced the use of 42 CFR § 440.110(c).

4. Medicaid State Operations Letter 95-12, issued to the State on February 9, 1995, recited

the specific requirements of 42 CFR § 440.110(c) and provided guidance on “under the
direction of” requirements.
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5. AlJune 4, 1997, CMS letter to the State specified that the provider qualifications for
speech pathology services at 42 CFR § 440.110(c) would apply even if the services were
covered in the State plan pursuant to 42 CFR § 440.130(d).

6. CMS’s August 1997 technical assistance guide stated that 42 CFR § 440.110 was the
applicable Federal regulation for school-based speech services.

Furthermore, the State informed its school health providers on at least seven occasions that
42 CFR 8§ 440.110(c), not 42 CFR 8 440.130 or 42 CFR § 440.130(d), applied to Medicaid
school health speech claims. The State’s guidance to its school health providers did not
reference either 42 CFR 8§ 440.130 or 42 CFR § 440.130(d). Rather, the State’s guidance on
school-based speech services paralleled the requirements of 42 CFR § 440.110(c).

Although the State expressed its belief that speech services did not need to be provided by or
under the direction of a speech pathologist and that 42 CFR 8§ 440.130(d) (which does not have
this requirement) applied, the State nonetheless required a preschool provider (a county) to
return Medicaid funds for school health speech claims that were not provided by or under the
direction of a licensed speech-language pathologist. Specifically, an October 2, 1998, letter from
a State official to the preschool provider stated that:

We are concerned that Medicaid has reimbursed the county for speech services provided
by teachers of the speech and hearing handicapped at the local BOCES [Board of
Cooperative Educational Services] who are not “under the direction of” a licensed
speech-language pathologist. Consequently, any claims for speech services delivered at
the BOCES which have been reimbursed to the county by Medicaid under these
circumstances should be voided. The Department will recover these funds through future
claims submitted by the county.

Additionally, as a result of a review by the State Medicaid Fraud Control Unit, another preschool
provider returned $295,697 ($147,849 Federal share) for Medicaid school health speech claims
that were not provided by or under the direction of a licensed speech-language pathologist. The
Medicaid Fraud Control Unit also required the preschool provider to pay $39,000 in interest on
those improper claims.

Federal Guidance

State’s Comments

According to State officials, one of the most notable problems that hampered their effective
administration of the school health program was inconsistent and contradictory Federal
guidance. They maintained that a series of reports by the Government Accountability Office
(GAO) had also criticized the lack of Federal guidance. State officials noted that one of these
reports, issued in 1999, contained the following concern: “Inconsistent guidance from HCFA
appears to have heightened school districts concerns that Medicaid reimbursements will have to
be returned to the federal government later because of inappropriate documentation
requirements.”

22



Additionally, State officials said that the President’s budget proposal for fiscal year 2003
highlighted the problem in stating: “In past years, billing inconsistencies have plagued the
program because the federal government has never articulated clear guidance.” Also, State
officials said that CMS had acknowledged that its guidance on “under the direction of” was still
evolving.

Office of Inspector General’s Response

We believe that the CMS guidance was clear and adequate. Although the GAO reports and
testimony expressed concern about CMS’s oversight and guidance in general, CMS Region Il
guidance to the State was clear and noncontradictory. In our opinion, the State’s failure to
follow this guidance resulted in the submission of unallowable Medicaid claims and unwarranted
Federal Medicaid reimbursement.

American Speech-Language-Hearing Association-Certified Versus
State-Licensed Speech-Language Pathologists

State’s Comments

According to State officials, we alleged that some NYCDE service providers were not ASHA
certified and that others had various credentials but were not ASHA certified and did not meet
the equivalency requirements. The officials said that our report failed to specify in what way the
providers failed to meet the equivalency requirements and whether the various credentials
included State licenses.

State officials continued to assert that their licensing requirements for a speech pathologist met
or exceeded the requirements for a speech pathologist with a CCC from ASHA in the following
areas: (1) the degree accepted, (2) the quantity of course work, (3) the distribution of course
work, (4) the quantity of predegree practicum, (5) the specification of disorder types and age
groups for the predegree practicum, (6) the amount of supervision during the clinical fellowship,
and (7) the quality and quantity of supervision during clinical fellowship. According to State
officials, the State’s licensing standards were identical to ASHA’s 1993 standards. The State
noted that ASHA had not required that members certified during or before 1993 meet its newer
standards, but rather had “grandfathered” them.

Office of Inspector General’s Response

For the 76 claims that we questioned in this area, a State-licensed speech-language pathologist
either delivered the speech services or provided direction for only 1 claim. The remaining 75
claims did not meet the State’s own licensing requirements. For 33 of the 75 claims, NYCDE
was not able to provide documentation to identify who provided the speech services. For 22 of
the 75 claims, NYCDE did not supply the credentials of the speech service providers; however,
we verified that the individuals were not ASHA certified or equivalent, nor were they State-
licensed speech-language pathologists. For 20 of the 75 claims, individuals with credentials
below an ASHA-certified or equivalent or a State-licensed speech-language pathologist
delivered
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the speech services. Specifically, 12 were teachers of speech improvement, 5 were teachers of
the speech and hearing handicapped, 1 was an occupational per diem substitute, 1 was a “teacher
of common branches,” and 1 had a special education teacher certificate.

Furthermore, in response to similar issues raised by the State concerning our report
(A-02-02-01030) on speech claims made by non-New York City school health providers,
ASHA's Director of Government Relations and Public Policy stated in a September 4, 2002,
letter to us that a State-licensed speech-language pathologist was not equivalent to an individual
who holds a CCC from ASHA and that the differences were substantive. In summary, the letter
stated that State licensing requirements in speech-language pathology were less stringent than
ASHA’s CCC requirements in the following areas: (1) degree accepted, (2) quantity of course
work (20 percent less), (3) distribution of course work, (4) quantity of the predegree practicum
(20 percent less), (5) specification of disorder types and age groups for the predegree practicum,
(6) amount of supervision for the predegree practicum, (7) quantity of supervision during the
clinical fellowship, and (8) quality of supervision during clinical fellowship.

The September 4, 2002, letter went on to state:

The CCC is a nationally validated standard with documented studies that provide
compelling evidence that the component requirements of the CCC provide a valid
measure for competent practice. Even a minor deviation from these component
requirements has potential for impact on this validity. The long list of differences
between NY licensure and the ASHA CCC lead us to only one conclusion: NY licensure
is not equivalent to the ASHA CCC.

We shared relevant portions of our A-02-02-01030 draft report and the State’s comments on that
report with ASHA officials and asked that they respond to the State’s assertion that its licensing
requirements meet or exceed the requirements of a speech pathologist with a CCC from ASHA.
A June 16, 2003, response from ASHA'’s Director of Government Relations and Public Policy
stated that:

We continue to find in our analysis of this specific case that there are differences in the
way standards are applied between New York state licensure and the Certificate of
Clinical Competence (CCC). However, based on a legal review, it would appear that the
interpretation of what constitutes completion of the “equivalent education and work
experience necessary for the certificate” is based upon the regulatory definition
established by the Centers for Medicare and Medicaid Services (CMS) and therefore,
should ultimately be rendered by that agency.

CMS officials advised us that the State had not raised the equivalency issue with them before the

State’s response to our A-02-02-01030 draft report. The State may wish to submit a formal
request to CMS with adequate documentation for a determination on this issue.
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“Under the Direction of” Requirements

State’s Comments

State officials contended that there was no Federal guidance specifying how to define “under the
direction of” or how to document that services complied with that standard. They said that
disallowing claims on that basis was inappropriate.

The State said that the current Federal regulation governing speech pathology services (42 CFR
8§ 440.110(c)(1)) contained language that services be provided “by or under the direction of a
speech pathologist.” The State noted that former regulations (42 CFR 8§ 449.10(b)(11)) provided
that services for individuals with speech, hearing, and language disorders be provided “by or
under the supervision of a speech pathologist or audiologist.” State officials also noted that the
“under the supervision” standard also applied to physical therapy, occupational therapy, and
dental services.

According to the State, CMS redesignated 42 CFR § 449.10(b)(11) as 42 CFR § 440.110 in
1978, when the “under the supervision” standard for speech pathology, physical therapy,
occupational therapy, and dental services was changed to “under the direction of.” The State
said that on April 11, 1980, CMS published changes to Medicaid regulations that had been
redesignated in 1978 and changed the word “direction” back to “supervision” for dental services,
but did not make this change for speech, physical therapy, and occupational therapy. State
officials asserted that the 1980 change to the dental regulation had caused “more ambiguity and
confusion about an undefined regulatory standard.”

The State said that CMS had acknowledged the ambiguity created by the history of the term
“under the direction of.” On April 2, 2003, CMS proposed to amend 42 CFR § 440.110(c) to
revise the qualifications for audiologists, but not speech pathologists. On May 28, 2004, CMS
finalized its proposed rulemaking concerning audiologists’ qualifications. CMS discussed its
interpretation of “under the direction of” for audiology services in the preamble to the regulation,
but not the regulation itself. According to the State, CMS also acknowledged in the preamble
that its interpretation of “under the direction of” was “evolving” as it related to speech pathology
services in schools. The State asserted that this CMS concession raised a question as to what
standard we had applied for claims dating back to the early 1990s. The State contended that our
definition of “under the direction of” had no basis in Federal or State laws or regulations. The
State pointed to a recent OIG report on school-based transportation services (A-02-03-01008), in
which we set aside, rather than questioned, claims when Federal Medicaid law and regulations
did not define how to document services.

The State said that CMS’s August 1997 technical assistance guide did not define “under the
direction of” and contained no instructions on how to document compliance with the standard.
The State also said that CMS’s guide allowed States the flexibility to develop their own system
for providing medical services to Medicaid-eligible children. Officials believed that this
instruction in CMS’s guide was consistent with CMS’s June 4, 1997, letter instructing the State
that it “could look to its own State practice laws in order to determine when services are
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appropriately provided ‘under the direction of” a Medicaid qualified speech pathologist, if this
was consistent with the State’s own laws and regulations.”

The State said that pursuant to 18 NYCRR 8 505.11, “under the direction of” a speech
pathologist meant that a teacher of the speech and hearing impaired could provide services as
long as the speech pathologist met with the teacher on a regular basis and was available for
consultation to ensure that care was provided in accordance with the child’s plan/family plan.

Office of Inspector General’s Response

For 76 of the 100 sampled claims, the Federal requirement that speech services be provided by or
under the direction of an ASHA-certified or equivalent speech-language pathologist was not met
or we had no assurance that this requirement was met.

Contrary to the State’s assertions, CMS provided guidance to the State on the definition of
“under the direction of.” Specifically, Medicaid State Operations Letter 95-12, issued to New
York on February 9, 1995, stated:

The Health Care Financing Administration’s interpretation of the term “under the
direction of a speech pathologist” is that the speech pathologist is individually involved
with the patient under his or her direction and accepts ultimate responsibility for the
actions of the personnel that he or she agrees to direct. We advise States that the speech
pathologist must see each patient at least once, have some input into the type of care
provided, and review the patient after treatment has begun. The speech pathologist
would also need to assume the legal responsibility for the services provided. Therefore,
it would be clearly in the pathologist’s own interest to maintain close oversight of any
services for which he or she agrees to assume direction.

The 76 claims questioned by our audit did not meet the requirements of Medicaid State
Operations Letter 95-12.

Additionally, in a June 4, 1997, letter, CMS informed the State that it could look to its own State
laws to determine whether speech services met the “under the direction of” requirement. The
State’s interpretation of “under the direction of” is in 18 NYCRR 8 505.11. Pursuant to

18 NYCRR 8§ 505.11(c)(1), “under the direction of a speech pathologist means that a teacher of
the speech and hearing impaired may provide services as long as a speech pathologist meets with
such teacher on a regular basis and is available for consultation to assure that care is provided in
accordance with” the child’s plan/family plan. However, 75 claims questioned by our audit did
not meet the “under the direction of” requirements of 18 NYCRR § 505.11. (Appendix D
summarizes State guidance on “under the direction of” requirements.)

In summary, we applied the appropriate criteria to determine whether NYCDE met the Federal
requirement that speech services be provided by or “under the direction of” a qualified speech
pathologist. We believe that the State’s arguments regarding “under the direction of” are
without merit.
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Referrals

State’s Comments

Although State officials disputed the applicability of 42 CFR § 440.110, which requires a referral
by a physician or another medical practitioner, they maintained that they had nonetheless
complied with this requirement since the inception of their school health program. The officials
commented that when the school health program began, a child’s plan was sufficient to meet the
requirements of 42 CFR § 440.110 because a Committee on Special Education was to include a
physician or another licensed professional at the request of the school district, county, or parent.’®
The State asserted that a recommendation from a Committee on Special Education in the form of
a child’s plan/family plan was equivalent to a physician referral. According to the State, in
1997, based on Federal guidance, the State clarified its position to the school districts, instructing
them to require a referral from either a speech pathologist or a physician. The State noted that
this guidance was still in effect.

Office of Inspector General’s Response

Of the 100 sampled claims, 43 did not meet Federal speech service referral requirements.
Federal regulations require a referral for speech services by a physician or another licensed
practitioner (42 CFR 8 440.110(c)). Before April 1995, only a physician could make the
referral. Therefore, if a physician was involved in developing a child’s plan/family plan before
April 1995, we allowed the claim for referral purposes. Similarly, if a physician or another
qualified practitioner was involved in developing a child’s plan/family plan during or after April
1995, we allowed the claim for referral purposes. We accepted recommendations from a
Committee on Special Education that included a physician as referrals. Therefore, contrary to
the State’s understanding, our audit accepted a child’s plan/family plan, as well as other types of
documentation, as referral sources if all Federal and State requirements were met.

State’s Analysis of Sample Findings

State’s Comments

The State said that we exaggerated findings to maximize the number of errors assigned to each
of the sampled claims and that this grossly inflated a reader’s perception of the scope of the
alleged problems. Specifically, the State referred to Appendix C of our draft report, where we
showed findings for no date-specific service delivery documentation and no assurance that
services were rendered, as well as Federal provider requirements not met and speech services not
provided by or under the direction of a State-licensed speech-language pathologist. In these
instances, they asserted that we turned one alleged deficiency into two errors.

The State provided a sample-by-sample analysis of our findings in its Attachment C and
documentation related to 57 claims questioned by our audit in Attachment D. However, the

A Committee on Special Education, a multidisciplinary team established to ensure timely evaluation and placement
of students, develops, reviews, and revises the child’s plan/family plan of students with disabilities.
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State did not provide an analysis or documentation for 27 claims questioned by our audit because
it asserted that these cases extended beyond the State’s 6-year record retention rule. The State
said that for many of these claims, it could not locate documentation establishing that the speech
services had been provided because of the age of the claims. The State also said that despite our
statement that the number of errors remained consistently high during the audit period, the
State’s analysis showed an improvement in the later years.

The State said that we disallowed six claims on the basis that there was no child’s plan/family
plan covering the service dates under review. According to the State, there were valid plans for
these six claims dated more than a year from the service dates or shortly after the service dates.
The State said that Federal and State education regulations did not specify that a child’s
plan/family plan “expires” after 1 year or that a child in need of related services is not entitled to
a continuation of such services solely because a child’s plan/family plan is not timely reviewed.

Office of Inspector General’s Response

We did not exaggerate the findings in our report. We clearly said that each claim could have
more than one error. In conjunction with CMS, we developed worksheets that contained the
criteria applied to each sampled claim. If a claim met all of the criteria, we allowed the claim. If
it failed one or more of the criteria, we recommended a disallowance of the claim. Appendix C
shows the criteria applied to each sampled claim and the deficiencies noted.

In response to DOJ’s investigation, the State Education Department issued a January 30, 2002,
letter to all school health providers (including NYCDE), notifying them of our statewide audit.
The letter stated that the Federal Government had requested all providers to preserve all
documents related to school health claims from January 1, 1990, forward and provided an
extensive list of the documentation that should be preserved. Therefore, we believe that NYCDE
should have retained all documentation related to the 100 sampled claims, including the 27 cases
that the State said exceeded the 6-year retention period. Furthermore, for 25 of the 27 claims,
NYCDE was able to provide some type of documentation. For example, a child’s plan/family
plan was submitted for 23 of the 27 claims, and service delivery documentation was submitted
for 9 of the 27 claims.

We reviewed the documentation supplied by the State for 57 claims that were questioned in our
draft report. Based on our review, we reduced the number of questioned claims from 88 to 86 in
our final report. If additional relevant documentation is furnished to CMS during the resolution
process or if the State can prove that records were destroyed in accordance with established
record retention policies, we will assist the parties in recalculating the sample projection.

Although the State asserted that the error rate per sampled claim decreased in the later years of
our audit period, the error rates in this program remained substantial. Our audit found that 86 of
100 sampled claims were in error and that 68 claims contained more than 1 deficiency.

Federal regulations (34 CFR § 300.342) state that a child’s plan must be in effect at the

beginning of each school year, be in effect before special education and related services are
provided, and be implemented as soon as possible following the meetings described under
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8 300.343. Also, 34 CFR § 300.343 states that the child’s plan must be reviewed at least
annually to determine whether the annual goals for the child are being achieved and to revise the
child’s plan as appropriate.

New York State Medicaid regulation (18 NYCRR § 505.11) requires that speech services
provided in a school setting be listed in the child’s plan/family plan to be reimbursable by
Medicaid. Further, State education regulations (part 200.4(f)) provide that the child’s plan “of
each student with a disability shall be reviewed and, if appropriate, revised, periodically but not
less than annually.” Under the Medicaid State plan, the State is responsible for monitoring the
provision of services in accordance with these regulations (State Plan Amendment 92-42,
Attachment 4.16-A). Further, an NYCDE child’s plan manual states that a review of the child’s
plan should be conducted at least once a year to ensure the appropriateness of special education
placement and services.

The CMS August 1997 technical assistance guide states that it is CMS’s policy that health-
related services provided in a school may be covered under Medicaid only “if all relevant
statutory and regulatory requirements are met.”

Six of the claims in our sample lacked any child’s plan/family plan. Without a child’s
plan/family plan, speech services provided in a school setting are not reimbursable by Medicaid.
Accordingly, we recommended a disallowance. For three claims in our sample, the child’s
plan/family plan provided by NYCDE was prepared after the service date under review.
Because no child’s plan/family plan was in effect when the speech services were provided, we
believe that these claims did not meet all statutory and regulatory requirements and that, as a
result, the services were not Medicaid reimbursable. Accordingly, we also recommended a
disallowance for these claims. Finally, for 15 claims, the child’s plan/family plan provided by
NYCDE had not been reviewed in the 12 months prior to the service date under review. Because
Federal and State regulations require that the child’s plan/family plan be reviewed at least
annually, we recommended a disallowance for these claims as well.

Generally Accepted Government Auditing Standards

State’s Comments

State officials said that various violations of generally accepted government auditing standards
had occurred during our audit. They specifically stated that OIG had violated standards on
independence, reporting standards, and fieldwork standards.

Office of Inspector General’s Response

We strongly disagree. We planned and conducted our audit in an objective and independent
manner, and we gathered sufficient, competent, and relevant evidence to support our findings
and

recommendations. We obtained relevant criteria and measured the documentation provided
against those criteria. We made multiple attempts to obtain information needed for the audit.
We believe that soliciting the views of ASHA officials was a valid audit step.
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The State was fully aware of the information we requested from NYCDE, and the State
requested that it be furnished with all information provided to us. We also afforded the State an

opportunity to comment on our findings in the draft report, and we considered those comments
in finalizing this report.

In conclusion, there were no violations of generally accepted government auditing standards.
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APPENDIX A

SAMPLE DESIGN AND METHODOLOGY

Overview: A contracted statistical consultant developed the sample design and methodology for
our audit of speech claims.

Methodology: The methodology used in the audit was that of full probability sampling,
enabling the auditors to compute (1) an unbiased estimate of the total amount of the overpayment
for the universe and (2) an estimate of the standard error associated with the estimated
overpayment.

Sampling Frame: The sampling frame was Federal Medicaid claims paid for school and
preschool speech services claimed by the New York City Department of Education (NYCDE)
with service dates from September 1, 1993, through June 30, 2001. This frame contained
2,517,503 claims totaling $551,121,609 of Federal funds.

Sampling Procedures: Since the dollar values of the claims in our sampling frame were
narrowly distributed and the variances of the paid amounts were small, a simple random
sampling technique of selecting 100 sampled claims was applied.

Random Selection: The claims were sorted by beneficiary identification number and then by
service date in ascending order. The claims were then numbered sequentially from 1 to
2,517,503. The random selection numbers were generated by RAT STATS (May 1993 version),
an approved software used in sample auditing by the Office of Inspector General’s (OIG’s)
Office of Audit Services. The random selection numbers were applied to select the claims to be
examined in the audit.

Review Process: Documentation to support the claims that were randomly selected was
requested from NYCDE. If documentation supporting a sampled claim was not found, the
Federal payment for that claim was considered an error.

Analysis of Audit Results: A database was produced showing the amount of the overpayment
for each sampled claim. Using RAT STATS, the data in the sample were used to derive
statistical estimates of the total amount of the overpayment. The lower limit of a symmetric,
two-sided 90-percent confidence interval was reported as the estimate of the total overpayment.
Thus, it was possible to state as a statistically valid estimate that with 95 percent confidence, the
true overpayment was at least as great as the lower limit.
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DOCUMENTATION REQUESTED BY OUR AUDIT
Below are the actual instructions attached to the letters sent to NYCDE.

Please provide the following documents and information for the claim(s) for Medicaid
reimbursement for speech pathology services for the student(s) identified by Enclosure A.

1. The student's Individualized Education Plans or Programs (IEPs) or Individualized
Family Services Plans (IFSPs) recommending the speech pathology services for the relevant
time period under review.

2. The evaluation performed of the student's need for the speech pathology services
applicable to the time period under review.

3. Service encounter records, logs, or other documentation substantiating that the speech
pathology services were rendered and documentation showing the specific number of speech
pathology services rendered each month during the time period under review. If a student was
provided speech pathology services by the New York City Board of Education, please also
provide the Related Service Attendance Forms (RSAFs) for the relevant time period.

4. Student and service provider attendance records for the period under review.

5. Documentation sufficient to show whether the speech pathology services were provided
on an individual (one-on-one) or group basis during the relevant time period. If this varied from
session to session, please provide documents sufficient to show how this varied. In addition, if
the speech pathology services were provided on a group basis, please provide documents
sufficient to show the number of students in the group.

6. Documentation identifying by name the service provider(s) who rendered the speech
pathology services (i.e., who provided the services) to the student during the time period under
review. If the service provider varied during the relevant time period, please provide documents
identifying each provider and the time period that provider rendered speech pathology services
to the student. In addition, with respect to each service provider identified by this
documentation, please provide the following applicable to the relevant time period under review:

@) Documents sufficient to show the professional qualifications of the service
provider for the period under review, including documents showing (i) whether
the service provider was a teacher of the speech and hearing
impaired/handicapped (hereinafter referred to as "speech teacher") or a speech
pathologist, (ii) the professional licenses and certifications held by the service
provider during the relevant time period (for example, a New York State speech
pathologist license or a certification provided to a speech teacher), and (iii) if the
service provider was a speech pathologist, provide his or her Certificate of
Clinical Competence (CCC) from the American Speech-Language-Hearing
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Association (ASHA). If a speech pathologist does not have a CCC, provide
documents showing that he or she met the equivalency criteria, that is, had
completed the equivalent educational requirements and work experience
necessary for the CCC or had completed the academic program and was acquiring
supervised work experience to qualify for the CCC.

(b) The service provider's progress notes relating to the speech pathology services
rendered to the student during the relevant time period.
7. With respect to each service provider identified in response to paragraph 6 above, who

was not a speech pathologist with an ASHA CCC or did not meet the equivalency criteria, please
provide documentation identifying by name the speech pathologist who “directed” the speech
pathology services rendered to the student. In addition, with respect to each speech pathologist
identified by this documentation, please provide the following:

(@)

(b)

Documents sufficient to show the professional qualifications of the speech
pathologist who provided the direction, including (i) the professional licenses and
certifications held by the speech pathologist during the relevant time period (for
example, a New York State speech pathologist license), and (ii) his or her CCC
from ASHA. If a speech pathologist does not have a CCC, provide documents
showing that he or she met the equivalency criteria, that is, had completed the
equivalent educational requirements and work experience necessary for the CCC
or had completed the academic program and was acquiring supervised work
experience to qualify for the CCC.

Documents reflecting the nature and extent of the direction that the speech
pathologist provided to the speech teacher. In particular, please provide the
following:

Q) any documents showing that the speech pathologist met with the speech
teacher on a regular basis or had periodic contact with the speech teacher
concerning the student;

(i) any documents showing that the speech pathologist was available for
consultation to assure that speech pathology services were provided in
accordance with the student's IEP or IFSP;

(iii)  any documents reflecting any assessments or evaluations performed by the
speech pathologist of the student's speech impairment or disability;

(iv)  any documents showing the speech pathologist's involvement in deciding
the type and extent of the speech pathology services to be provided to the
student;
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(V) any documents showing the speech pathologist's review of the student's
IEP or IFSP;

(vi)  any documents showing the speech pathologist's involvement in preparing
the treatment plan for the student;

(vii)  any documents showing the speech pathologist's involvement in
monitoring or evaluating the progress of the speech pathology services
being provided by the speech teacher to the Medicaid student;

(viit) any documentation of performance appraisals and evaluations by the
speech pathologist of the speech teacher's services to the student;

(ix)  any documentation of the speech pathologist's observation of the speech
pathology services rendered by the speech teacher to the student;

(x) any documentation of meetings between the speech pathologist and speech
teacher (especially, those meetings in which the speech pathologist and
speech teacher discussed the speech pathology services rendered or to be
rendered to the student);

(xi)  any documentation of the speech pathologist's review of the speech
teacher's progress notes (especially, those documents reflecting that
quarterly reviews were performed);

(xii)  any Committee on Special Education (CSE) documents (including, but not
limited to, CSE notes, minutes, or records of meetings) that reflect any
direction by the speech pathologist to the speech teacher to assure that the
appropriate speech pathology services were prescribed and provided based
on the student's impairment or disability; and

(xiii) any other documents of any kind reflecting direction by the speech
pathologist to the speech teacher to assure that appropriate speech
pathology services were prescribed and provided based on the student's
impairment or disability.

8. Documentation showing that a physician or other licensed practitioner of the healing arts
(within the scope of his or her practice under state law) referred the student for the speech
pathology services.

9. Documentation showing that a physician, registered nurse, nurse practitioner or speech
pathologist or other licensed practitioner of the healing arts (within the scope of his or her
practice under state law) recommended the speech pathology services, including, any order
prescribing the service and the IEP reflecting the recommendation.
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10.  Any external or internal written communications (e.g., correspondence, memoranda) or
notes relating to the Medicaid claims for speech pathology or other school health services
provided to the student.

11. If outside contractors or service providers (such as an independent agency or the Board of
Cooperative Educational Services) were used to provide the speech pathology services, please
provide a copy of the signed Provider Agreement and Statement of Reassignment.
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Unable to Verify That the Services Billed Were Rendered

N

Unable to Verify That a Minimum of Two Speech Services Were Rendered During the

Month Billed

No Documentation Provided

Speech Service Referral Requirements Not Met

No or Untimely Child’s Plan/Family Plan

Speech Services Not Included in Child’s Plan/Family Plan

~NOoO|OoA~ W

Federal Provider Requirements Not Met

OIG Review Determinations on the 100 Sampled Claims

No. of
1 2 3 4 5 6 7 Deficiencie
Claim No. S

1| X X X X 4
2| X X X X 4
3 X X 2
4 X 1
5| X X X X X 5
6 X X X 3
71 X X X X X 5
8 X X 2
9| X X X X 4
10 X 1
11 X X 2
12 X 1
13 X X 2
14 X X 2
15| X X X X 4
16 0
17| X X X X 4
18 0
19 X X 2
20| X X X 3
21 X X 2
22 X X 2
23 0
24| X X 2
25| X X X 3
26| X X X X X 5
27| X X X X 4
28 X 1
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Claim No.
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NEW YORK STATE GUIDANCE
STATE GUIDANCE TO SCHOOL HEALTH PROVIDERS

The State Department of Health and the State Education Department provided guidance to
schools and preschools for claiming Medicaid reimbursement. For example, in a February 1992
Medicaid Management Information System Provider Manual, the State informed school health
providers that Medicaid-reimbursable speech services include those performed by or under the
direction of a speech pathologist who has met the requirements of 42 CFR § 440.110(c). A
November 1992 State Education Department memorandum also sets forth 42 CFR 8§ 440.110(c)
provider qualification requirements for speech pathology services. October 1993 guidance,
under the heading “Documentation,” states that school districts must maintain clinician notes
(progress reports) about students for each service.

May and June 1994 memorandums, whose subject was “Clarification of the Guidelines for the
Billing of Medicaid for Speech Services,” state that for the purpose of billing Medicaid, the
individual ASHA-certified speech-language pathologist or State-licensed speech-language
pathologist provides direction to the speech teacher by being available to the teacher for
assistance and consultation, although not necessarily on the same premises, and by reviewing
student progress reports at least quarterly, consulting with the teacher as appropriate, and
offering recommendations. The two memorandums go on to state that the purpose of this
direction is to ensure that (1) appropriate health-related support services are delivered per the
child’s plan/family plan and (2) the services are medically appropriate.

School health provider documentation requirements are also contained in August 1995 guidance
provided by the State Education Department. Under the heading “Documentation
Requirements,” the guidance states: “School districts must maintain all documentation of
services for six years from the date of Medicaid payment. This includes documentation of
services provided by Boards of Cooperative Education Services (BOCES) or other contracted
service providers.”

The August 1995 guidance goes on to state that school districts are responsible for audit
disallowances due to unsubstantiated Medicaid claims. The guidance also provides a list of
documentation to be maintained by the school districts that includes but is not limited to:

date of service delivery documentation;

signoff of the service delivery documentation by the service provider;
minimally, quarterly progress notes;

the child’s plan/family plan;

credentials of the service provider; and

credentials of the individual providing direction.

In April 1996, the State Education Department issued a Medicaid claiming/billing handbook to
school health providers. This handbook was updated at least five times in May 1997, April
1998, May 1999, May 2000, and January 2001. The May 1999 through January 2001 handbooks
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state that to claim Medicaid reimbursement, speech services may be provided only by or under
the direction of a State-licensed or ASHA-certified speech-language pathologist. The handbooks
state that “under the direction of” means that speech-language pathology services may be
provided by a teacher of the speech and hearing handicapped under the direction of a State-
licensed speech-language pathologist. They further state that the licensed speech-language
pathologist providing direction must (1) ensure the delivery of speech-language pathology
services per the child’s plan/family plan; (2) ensure that the services are medically appropriate;
(3) be readily available for assistance and consultation, but need not be on the premises; and

(4) review periodic progress notes prepared by the teacher, consult with the teacher, and make
recommendations, as appropriate.

The Medicaid claiming/billing handbook, updated in May 1997, May 1999, and January 2001,
contains the documentation requirements needed to claim Medicaid reimbursement. The
handbooks state that the school district files should contain documentation identifying the staff
receiving and requiring direction by a licensed or ASHA-certified speech pathologist with their
license/ASHA certification numbers. Additionally, the handbooks state that the speech
pathologist providing direction must sign a list of the staff to whom they provide direction.
Also, the handbooks state that the “under the direction of” requirements contained in (1) through
(4) above must be followed.

Additionally, the January 2001 Medicaid claiming/billing handbook, under the heading
“Documentation Requirements for Under the Direction of,” states that a certification is required
by the licensed speech pathologist that he/she is providing direction to a list of teachers of the
speech and hearing handicapped and that this certification must be kept on file in the school
district office. The January 2001 handbook also states that the licensed speech pathologist must
have filed in the school district office documentation of the manner in which he/she will be
accessible to the teacher of the speech and hearing handicapped. Examples given in the
handbook to meet the accessibility requirement are weekly team meetings, access by telephone
on a scheduled basis, individual meetings with teachers routinely or on request, or any other
method that demonstrates accessibility. Finally, the January 2001 handbook provides a sample
form entitled “Certification of Under the Direction and Accessibility” for the directing speech
pathologists’ use in documenting direction.

A May 1997 memorandum from the State Department of Health and the State Education
Department provides that to claim Medicaid reimbursement for speech therapy, a written referral
from a physician, physician’s assistant, or nurse practitioner for the evaluation and the service is
needed. The memorandum notes that the referral must be renewed annually. A June 1997
addendum to the May 1997 memorandum allows a State-licensed speech-language pathologist to
make the referral.

Finally, in a January 30, 2002, letter, the State Education Department notified the school health
provider community of our statewide review of school health services and indicated that
documents supporting claims for Medicaid reimbursement should be preserved from January 1,
1990, forward.
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DOCUMENTATION REVIEW GUIDE DEVELOPED BY THE STATE

The State developed a documentation review guide for use in reviewing school districts” and
preschools’ Medicaid school health claims. The purpose of the guide is to determine whether the
providers have appropriate documentation to support their claims. The guide states that this
purpose will be accomplished by reviewing the supporting documentation of a predetermined
number of claims.

Under the speech category, the guide lists the following documents that the State will check at
the school health providers visited:

o referral, recommendation, or order for services;

e child’s plan/family plan for type/frequency/duration of services;

service delivery documentation for the date of the service and the signature of the
service provider;

statement of reassignment and provider agreement;

“under the direction of” documentation;

quarterly progress notes; and

certification/license of the service provider.

A note in the “under the direction of” documentation requirement states:

Documentation may take many different forms. Some districts may use a signed
statement by the speech pathologist that they are providing direction. Other providers
have had the speech pathologist sign off on progress notes. This is a sensitive issue with
the American Speech and Hearing Association. Problems in this area should be referred
to central office.

The guide states that to claim Medicaid reimbursement, speech services must be in the child’s
plan, a speech referral or recommendation must be made by an appropriate professional,
providers must ensure that progress is noted and reviewed quarterly, speech services must be
provided by a State-licensed speech pathologist or a certified teacher of the speech and hearing
handicapped under the direction of a State-licensed speech pathologist, and the
license/certification credentials of the professionals must be kept on file. Finally, the guide
states that the speech pathologist providing direction must (1) ensure the delivery of speech-
language pathology services per the child’s plan/family plan; (2) ensure that the services are
medically appropriate; (3) be readily available for assistance and consultation, but need not be on
the premises; and (4) review periodic progress notes prepared by the teacher, consult with the
teacher, and make recommendations, as appropriate.
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EXAMPLES OF SITUATIONS NOT MEETING THE FEDERAL
“UNDER THE DIRECTION OF” REQUIREMENTS!

For claim number 13, the documentation supplied by NYCDE showed that “AL” provided the
speech services for the December 1, 1996, service date under review. NYCDE submitted no
certification or license information for “AL.” Through our verification efforts, we determined
that “AL” was not ASHA certified or equivalent or a State-licensed speech pathologist. NYCDE
stated that “RW,” a district supervisor who was ASHA certified and a State-licensed speech
pathologist, provided the necessary direction for this sample claim. NYCDE provided four
documents to show the direction: two observation checklists, an administrative visit, and an
observation report. These documents were prepared on four separate dates in 1998 through
2000, 2 to 4 years after the December 1, 1996, service date under review. The sample student’s
name was not contained/mentioned on any of the four documents. The documents showed only
“AL’s” and “RW’s” names. The documents also showed the district supervisor’s (“RW’s”)
observations of the speech teacher (“AL”). The observations of a class taught by the speech
teacher appeared to have been made yearly. Based on the above, we do not believe that the four
documents submitted by NYCDE meet the “under the direction of” requirements of 42 CFR §
440.110(c), Medicaid State Operations Letter 95-12, or the June 4, 1997, letter from the Centers
for Medicare & Medicaid Services (CMS) to the State.

For claim number 14, the documentation supplied by NYCDE showed that “RD” provided the
speech services for the October 1, 1998, service date under review. “RD” was not ASHA
certified or equivalent or a State-licensed speech pathologist. According to NYCDE officials,
“RD’s” district supervisor was “DV,” who also was not ASHA certified or equivalent or a State-
licensed speech pathologist. NYCDE did not provide any documentation showing “DV’s”
supervision of “RD.” NYCDE officials stated that because “DV”” was not a licensed pathologist,
a citywide supervisor named “JC,” who was ASHA certified and a State-licensed speech
pathologist, provided the necessary direction for this sample case. To show this direction,
NYCDE provided three visitation logs of meetings between “JC” and “DV.” These logs were
dated October 2000, April 2001, and June 2001, well after our service date, and did not include
any mention or discussion of the service provider (“RD”) or the sample student. Rather, the
three visitation logs discussed other service providers and students not related to the sample
claim. Based on the above, we do not believe that the three visitation logs submitted by NYCDE
meet the “under the direction of” requirements of 42 CFR 8§ 440.110(c), Medicaid State
Operations Letter 95-12, or the June 4, 1997, letter from CMS to the State.

For claim number 66, with a service date of November 1, 1997, NYCDE did not submit any
documentation to establish who provided the speech services. In a February 27, 2003, letter
responding to questions raised by our audit, NYCDE stated that “SK” was the student’s speech
teacher but did not submit documentation showing that “SK” had provided the services to the
sample student. NYCDE stated, and we verified, that “SK” was not ASHA certified or
equivalent or a State-licensed speech pathologist. NYCDE stated that “RM,” a State-licensed
speech pathologist who did not receive ASHA certification until 2000, was “SK’s” supervisor.

'Because OIG policy does not permit the naming of individuals, this appendix refers to individuals by their initials.
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To show direction, NYCDE submitted an administrative visit report and a supervisory
observation report dated January 22, 1997, and various meeting agendas dated from February
1996 through October 1997. These documents did not mention the sample student. The
administrative report and the supervisory observation report reflected meetings between “RM”
and “SK” and related to the prior school year, not the school year with our service date. The
meeting agendas generally appeared to concern meetings organized by the district supervisor
(“RM™) for general discussion or training purposes that were open to all speech service providers
in the district. NYCDE also submitted a Speech Therapy Authorization Form, dated March 10,
1998, which recommended that speech services be provided to the sample student. This form,
which appeared to contain a rubber-stamped signature rather than a signed signature from “RM,”
was dated approximately 4 months after the services in the sampled claim. Based on the above,
we do not believe that the documents submitted by NYCDE meet the “under the direction of”
requirements of 42 CFR § 440.110(c), Medicaid State Operations Letter 95-12, or the June 4,
1997, letter from CMS to the State.
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SAMPLE RESULTS AND PROJECTION

The results of our review of the 100 Federal Medicaid speech claims were as follows:

Sample Results

Value of
Value of Value of Improper
Claims in Universe Sample Sample Improper Claims
Universe (Federal Share) Size (Federal Share)  Claims  (Federal Share)
2,517,503  $551,121,609 100 $21,759 86 $18,565

Projection of Sample Results
Precision at the 90-Percent Confidence Level

Midpoint: $467,374,432
Lower Limit: $435,903,456
Upper Limit: $498,845,408

Precision Percent: 6.73%
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STATE OF NEW YORK  Arrexoix s
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Coming Tower  The Guvernor Nelson A, Rocketeller Empite State Plaza  Albany, New York 12237
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Antonia C. Novelio, M.D.. MP.H., DrPH. Dennis P. Whalen
Commissioner Executive Deputy Commissioner

October 18, 2004

Timothy J, Horgan

Regionat inspector General for Audit Services
Region Il

Jacob K. Javits Federal Building

26 Federal Plaza

New York, NY 10278

Re: Draft Report Number A-02-02-01029 Entitled: "Review of Medicaid Speech
Claims Made by the New York City Department of Education” e

Dear Mr. Hergan:

Enclosed is the New York State Depariment of Mealth's {"DOH") response 1o the above-
referenced draft report, produced by Health and Human Services’ (*HHS") Office of the
inspector General (*OIG"). As dascribed in the enclosed response, the draft report is flawed in
both concept and design, and should be withdrawn,

For more than a decade, local school districts in New York State have relied on
Congress’s promise that it would provide federal Madicaid funds to help fund heaith services to
poor children with disabilities in New York State schools. Those funds have proven invaluable
in helping local schoo! districts provide the medical services necessary for these children to live
healthy fives, in the context of their receiving a free and appropriate public school education.

As President Bush has acknowledged, however, prior administrations never articulated
clear guidance for this program -- guidance that school districts needed to help them apply
Medicaid rules originally designed for the medical office and hospital to the entirely diiferent
educational settings of the classroom and local school district office.

Now, more than a decade after Congress made its promise, and with federal guidance
still absent, OIG seeks to undercut the promise by seeking the return of nearly 8450 million in
tederal payments for these services. Relying on a sample of only 100 claims (out of a universe
of 2,517,503 claims!) across eight years, OIG proposes to disallow more than 80% of the
claims for speech services submitted by the New York City Department of Education!

O1G's proposed disallowance is premised on its overly 1echnical application of the
Medicaid rules, rules designed for hospitals and medical offices, but not for the entirely different
culture of the special education classroom. In light of prior administrations’ persistent failure to
provide adequate guidance to schoo! districts and the recent acknowledgement by the Centers
for Medicare and Medicaid Services ("CMS") that its standards for the provision of speech
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pathology services in schools are still evolving, it is wholly inappropriate for OIG to recommend
wholesale disallowances of claims for speech services.

in this audit there is no question that the New York City Department of Education billed
for services it felt were provided to poor children with disabilities. Any deficiencies in
documentation found by OIG relate primarily to the inappropriate audit period chosen by OIG,
inconsistent federal direction on program requirements and disagreements about technical
documentation requirements, not 1o the failure to provide services.

In our response, we have repeated many of the same points made to OIG in our
responses to earlier draft audit reports in this series of audits of New York's School Supportive
Health Services Program. Unfortunately, OIG has seen fit to dismiss New York’s arguments,
both with regard to the overall audit design and to the speech services at issue in this audit.

To the extent that policy issues exist between the State and HHS, these disputes should
be resolved amicably between them. This report should be used as a guide for improvement to
ensure the continued delivery of services to children with disabilities in the educational setling,
not as a means to recover funds that will be necessary for that very purpose.

Sincegely,

/( ﬁ;‘/ - ?f//;f]{t/ L—‘«

Kathryn Kuhmerker
Deputy Commissioner
Oflfice of Medicaid Management
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RESPONSE TO OFFICE OF INSPECTOR GENERAL AUDIT REPORT
A-02-02-01029 ~ Review of Medicaid Speech Claims Made by the New York City
Department of Education

OVERVIEW

A, General History

In 1988, Congress enacted legislation to encourage state and local education
agencics across the nation 1o access federal Medicaid reimbursement for health-related
services for disabled children, These health-related services represent an essential
clement of the educationul program required for each disabled child pursuant 1o the
federal Individuals with Disabilities Education Act (IDEA). Pursuant to this legislation,
New York received formal federal approval of its efforts to implement what became
known as the School Supportive Health Services {SSHS) program in 1995, The federal
approval was madc retroactive 1o May 1992, and school districts were permitted 1o bill
for services back to April 1990,

Prior to the federal approval of SSHS in 1995, school districts and countics that
offered school age and pre-school programs had begun to enroll as Medicaid providers
and bill under the Early and Penodic Screening, Diagnostic and Treatment (EPSDT)
program. In 1993, they began billing for various services. including speech pathology.
physical therapy, occupational therapy, skilled nursing, psychological counseling,
transportation and medical evaluations. The billing for services under this program was
eventually merged into the SSHS program.

It is clear that Congress intended federal Medicaid funds to be used to assist states
in the provision of medically necessary services to disabled children in an educational
setting consistent with IDEA. Congressional intent is evident in the amendments
included in the Medicare Catastrophic Coverage Act of 1988, In the Act. Congress
amended Title XIX of the Soctal Security Act by adding a new section 1903(¢) (42
U.S.C. 1396b{c)). which provides that:

Notiing in this subchapter shall be construed as prohibiting or restricting, or
authorizing the Secretary to prohibit or restrict, pavment under subsection (a)
of this section for medical assistance for covered services furnished to a child
with a disability because such services are included in the child's
individualized educarion program established pursuant 10 part B of the
Individuals with Disabilities Education Act or furnished to an infant or
toddler with a disability because such services are included in the child’s
individualized family service plan adopted pursuant w0 part H of such Act.
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B. Audit History

In the fall of 2001, the federal Department of Justice (DOJ) and the Office of
Inspector General {O1G) initiated an investigation of three New York school districts ~
Ogdensburg, Ithaca and Elmira — as o result of a federal False Claims Act
“whistleblower™ action initiated by a service provider. This investigation appears to have
provided the impetus for this audit as well as five additional audits of SSHS by OIG. The
six audits (including this onc) are in various stages of completion and cover the following
SSHS services:

» Specch puathology services for New York City only. (The audit is the subject of this
response and covers claims for September 1, 1993 through June 30, 2001.)

¢ Speech pathology services for all schoolsicounties other than New York City,
Jefferson County, Ogdensburg, Ithaca and Elmira. (The audit covers claims for
September 1, 1993 through June 30, 2001.)

¢ Transportation services for all schools/counties other than New York City, Jefferson
County, Ogdensburg, lthaca and Elmira. (The audit covers claims for September |,
1993 through June 30, 2001.)

o Transportation services for New York City only. (The audit will cover claims for
September 1, 1993 through June 30, 2001.)

»  Retroactive ¢laims for all schools/countics other than New York City, Jefferson
County, Ogdensburg, Ithaca and Elmira. (This audit will cover claims for Aprit 1,
1990 through August 31, 1993))

» Retroactive claims for New York City only. {This audit will cover claims for April 1,
1990 through August 31, 1993))

The current audit was conducted by OIG using a sample of 100 clmms for services
provided from September 1993 through June 2001. The draft audit report from OIG
contends that 88 of the sample claims are unallowable, thereby resulting in a projected
disallowance of over $448 million, or roughly 81 pereent of the 3351 million in claims
submitted.

C. Billing for Services under “Educational’ vs, " Megdical” Model

In accordance with Congressional intent that Medicaid be used to support
medically necessary services required by a child’s Individualized Education Program
(IEP) under IDEA. school districts and countics began billing for SSHS services. This is
notable for two important reasons. First, it meant that local educational agencies would
finally begin to receive Medicaid payment for costly services that they had been mandated
to provide under federal law since 1975, Second, in order to receive these benefits,
school districts would have to leamn the technical record-keeping and billing requirements
of Medicaid ~ onc of the most complex programs in the nation. Guided by federal IDEA
requirements, school districts had provided the services for at Jeast fifteen vears before
they could bill Medicuid. Using the IDEA guidelines. schools had developed methods for

2

~
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documenting children’s progress in each service area. This IDEA-bused method of
documentation can be described as an “educational” model. The educational model
focuses on how the services assist the child in meeting long term goals, as described in
the student’s IEP. When services are not adequate and the child does not meet IEP goals,
Tederal law grants parents recourse to a number of legal remedies designed to guarantec
that services are provided as required.

In contrast to the “educational” model, application of the “medical” model would
require schools to focus on technical, medically onented documentation of individual
service dates, with less emphasis on longer-term outcomes. In addition, many of the
modalities for providing health services in schools, such as using federally-prescribed
committees on special education 10 refer children for speech services, or the methods for
using school personnel 10 oversee the provision of services. raised questions about how
best 10 comply with technical Medicaid requirements. In light of these factors,
compliance with the "medical” model clearly presents a significant challenge for schools.
These chalienges are at the root of many of the disallowances taken in this audit.

D. Inconsistent/Contradictory - And Lack of - Federal Guidance

The initial years of implementation for any program can be difficult, and the
SSHS program is no exception. Compliance with documentation and billing
requircments was even more difficult for schools and counties, since they were more
accustomed 10 the IDEA-based educational model of documentation than the medical
model. Under the educational model. they had provided health-related services under a
federal mandate for at least 15 years before Medicaid was made available 1o pay for the
services.

While the Stale Departments of Social Services (now Health) and Education
provided extensive training in billing and documentation retention, one of the most
notable problems that has hampered effective SSHS administration in New York is the
inconsisient/contradictory and general lack of guidance that has been provided by federal
agencies. This problem is by no means unigue 10 New York. The tack of federal
guidance was also criticized in a series of reports produced by the federal General
Accounting Office (GAO). In one of these reports, issued in 1999, GAO reported the
frequently voiced concerns of school distnicts: “Inconsistent guidance from HCFA
appcars 10 have heightened school district concerns that Medicaid reimbursements will
have to be returned to the federal government fater because of inappropriate
documentation requirements.”

Indeed, President Bush highlighted the problem in his budgel proposal for the
2003 fiscal year. The President said, “In past years. billing inconsistencics have plagued
the program because the federal government has never aniculated clear guidance. In
2002, the Administration will release guides that will address all aspects of school-based
Medicaid billing.” As discussed below, the Centers for Medicare and Medicaid Services

3



APPENDIXG
Page 6 01 46

(CMS) did not issuc a Medicaid and School Health Technical Assistance Guide until
August 1997 but thit Guide is also insufficient. For example, the Guide does not define
the “under the direction of " standard in 42 C.F.R. § 440.11(c¢) or specify how to document
compliance with such standard. As discussed below, the Centers for Medicare and
Medicard Services (CMS) has acknowledeged that i1s euidance on “under the direction
of.” is "still evolving.”

E. Period of Time Covered by Audit

Although federal Medicaid regulations require a State 10 retain records for a
period of three yvears {rom the date of submission of a final expenditure report [42 CFR.
§ 433.32(b)). and despite the fact that New York's regulations [18 NYCRR 504.3(a)]
require providers to keep records for six veurs, O1G™s audit covers claims for services
rendered as Jong ago as 1993, Because school districts were not required 1o maintain
records for such distunt periods. they were not able to thoroughly document muny of the
clims made during this period. Despite its knowledge of this requirement, OIG
recommends disallowing these claims. In addition, OIG recommends disallowing an
artificially high percentage of current claims because school districts could not document
those old claims. O1G makes a pass at ucknowledging the issue by stating that a
disallowance will not be 1aken if a provider can estabhsh that records that existed at one
rime were destroved in accordance with documented record destruction policies. 1f 1t
wants 10 acknowledge this issue. it should do so in the most straighiforward way: it
should limit 1ts review to the peniod that New York State was otherwise required (o
maintain documentation. Instead OIG has disingenuously placed another documentation
retrieval requirement on top of its inappropriate request for old documents. For any enuty
including, we suspect. the federal agencies involved in this matter. the ability to identify
accurately and specifically the precise documents destroved eight 1o ten years ago would
be highly problematic.

F. Inconsistency with Audit Approach in Other States

Recently, OIG has conducted a number of audits of SSHS programs ia other
states, including Massachusetts, Connecticut. Oregon and Rhode Island. However, the
audit approach taken by OIG in New York 1s inconsistent with that used in the other
states, and results in a recommended disallowance that is excessively and
disproportionately large. Relative 10 the audits in the other states. the New York State
audit used minisculc sample sizes taken from claims for services that were provided as
early as 1993, and OIG applied much higher standards of documentation in New York.

The audits in other states also focused on more recent periods {€.g.. the most recent
fiscal vear completed — 1999 or 2000). rather than going back 10 1993 as in New York.
This audit methodology substantially disadvantages New York State. The longer period
covered, and the examination of claims thut are far older than the six year period that New
York requires providers 10 maintam service documentation, made it much more ditficult for
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the New York City Department of Education te demonstrate its full compliance. In Rhode
Island, OIG specifically cited the federal three-year record retention regulation and audited
two years of claims (OIG Report A-01-02-00014). The contrast in approaches is
fundamentidly unfair to New York and has not been explained.

RESPONSES TO DRAFT AUDIT FINDINGS

A. 22 CF.R. § 440.110 Does Not Apply to the Speech Services Provided Under New
York's School Supportive Health Services Program

New York has consistently maintained that CMS has applicd the wrong federal
regulation to its analysis of speech service delivery. The applicable regulation is 42
C.F.R. § 440.130 ("Diagnostic, screening, preventive, and rehabilitative services™). The
application by CMS of 42 C.F.R. § 430.110 ("Physical therapy, occupational therapy. and
services for individuals with speech. hearing and language disorders™) improperly
imposcs criteria on the delivery of speech services that do not exist under the
rehabilitative services option in New York's CMS-approved State Plan.

In its recitation of State Plan optional scrvices, Congress has clcarly delingated
between “therapy™ services and “rehabilitative” services. Section 1905(a)(11) of the
Social Security Act (“SSA™) sets out “physical therapy and related services” as an
optional service under a State’s program. Speech is a “related” service under this option.
The criteria for delivery of services under this option is set forth in regulations at 42
C.F.R. § 440.110 and includes the concept of “services provided by or under the
direction of a speech pathologist or audiologist.” 42 C.F.R. § 440.110{c).

SSA § 1905(a)(13) permits a State to include in its State Plan “other diagnostic,
screcning, preventive, and rehabilitative services. .. for the maximum reduction of
physical or mental disability and restoration of an individual to the best possible
functional level.” 42 C.F.R. § 440.130 further defines and describes this option.
Notably, § 440.130 does not require that rehabilitative services be provided “under the
direction of " any particular individual, merely that they be “rccommended by a physiciun
or other licensed practitioner of the healing arts. within the scope of his practice under
State law." 42 C.FR. § 440.130{d). Because the concept of diagnosis, screening,
prevention and rehabilitation is consistent with the provision of Early and Periodic
Screening, Diagnostic, and Treatment Services (EPSDT) to persons under age 21
mandated under federal law {SSA § 1903(a)){B)], New York decided to provide School
and Preschool Supportive Health Services under the “rehabilitative services™ option.
CMS (then the Health Care Financing Administration - HCFA) agreed with the State’s
position: the June 2, 1993 letter upproving State Plan Amendment #92-42 states: “This is
to notify you that New York's State Plan Amendment (SPA) #92-42, reflecting the
State’s program for Rehabilitative Services for School and Preschool Supportive Health
Services. has been approved for adoption into the State Medicaid Plan....” Thus the
Stute’s contention that § 440.130 is the applicuble regulation, and not § 440.110., wus
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supported by HCT'A at the very outset of the federally approved program.

In a November 20, 1996 letter to HCFA {Attachment A hereto), the Stute
reiterated its position that speech pathology services provided by public schools and
municipalities to children with developmental disabilities fall under the provision
pertaining 10 “rehabilitative™ services at 42 C.F.R. § 440.130(d). The letter further noted
that under § 440.130(d), there are no professional qualifications listed for the provider of
services. All that is required in order to provide services 1o a handicapped child is a
recommendation by a physician or other licensed practitioner of the healing arts, within
the scope of such person’s practice under State law. The letter maintained that the
qualifications of these practitioners, absent specific federal regulations issued pursuant 1o
the Administrative Procedure Act. are under the jurisdiction of the State and not the
federal government.

Notwithstanding New York's arguments, HCFA, in a June 4, 1997 letter to the
State (Attachment B hereto), concluded that even though no specific federal standards are
included in § 440.130, the provider qualifications for speech pathology ot § 440.110
would apply even when the speech services are covered in the SPA under the
“rehabilitative” option govermned by § 440.130. HCFA maintained that it is their policy
that services coverable under morce than one regulatory authority must meet the
requirements of the more specific authority even when covered under a broad coverage
category such as the rchabilitation benefit. HCFA offered no statutory or regulatory
suppori for this “policy.” which is not surprising, as there is none. The June 4, 1997 leuer
did, however, express agreement with the State’s position that, if forced by HCFA 1o
adhere to the more specific requirements of § 440.110, it could *...look 10 its own State
practice laws in order to determine when services are appropriately provided “under the
direction of” a Medicaid qualified speech pathologist, if this was consistent with the
State’s own Jaws and regulations.” This concession by HCFA further complicated the
issue by sceming to apply the “under the direcuon of” requirement of one optional
services regulation (§ 440.110) while simultaneously applying the “within the scope of
practice under State law” requirement of a different optional services regulation
(§ 440.130).

The State continues to disagree with the federal interpretation as to the appropriate
regulatory standard to be applied to the services at issue. We contend that the applicable

governing regulation for provision of these services is solely 42 C.F.R. § 440.130.

B. The State Complied with the Requirements of 42 C.F.R. § 440.110

Assuming, {or the sake of argument only, that § 440.110 is applicable to these
speech services, the State has adhered o the intent of the requirements of this regulation.
There are three basic requirements contained therein:

(1) the services must be provided by or under the direction of a speech pathologist or
audiologist; \
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(2) the speech pathologist or audiologist must be certified by the American Speech
and Heuring Association ("ASHA™) or have completed the equivalent educational
requirements and work experience necessary for the cenificate; und

(3)  there must be a referral by a physician or other licensed practitioner of the healing
drts within the scope of his or her practice under Statc law.

1. “Under the Direction O

The current Federal Medicaid regulation governing speech pathology services,
42 C.F.R.§440.110{c)(1). provides:

“Services for individuals with speech. hearing. and language disorders means
diagnostic, screening, preventive, or comrective services provided by or under the
direction of a speech pathologist or audiologist. for which a patient is referred by a
physician or other licensed practitioner of the healing arts within the scope of his
or her practice under State law. It includes any necessary supplies and
equipment.” (Emphasis added.)

Before 1ts redesignation as 42 C.F.R. § 430.110(c) in 1978, former regulation 42
C.F.R. § 449.10(h){(1 1) provided that services for individuals with speech, hearing, and
language disorders be provided “by or under the gupervision of a specch pathologist or
audiologist” (emphasis added). The same “under the supervision of " standard also
apphied 10 physical therapy, occupational therapy and dental services under the former
§ 449.10(b). Other services, however, such as inpatient and outpatient hospital services,
laboratory und x-ray services, and clinic services, had to be provided “under the direction
of” a physician or dentist. “Physicians’ services™ had 10 he provided “by or under the
personal supervision” of an individual licensed to practice medicing or osteopathy.
§ 449.10(b}(5) (emphasis added). The regulations did not define any of these terms: nor
are definitions of these terms found in the regulatory preambles or in the current
regulations (see, e.g.. § 440.10 (inpatient hospital services): § 440.20 {outpatient hospital
services): § 440.30 (laboratory and radiology scervices): and § 440,90 {clinic services).

In 1978, CMS (then HCFA), redesignated § 449 10(b)(11) as § 440.110. The
preamble to the final rule states that no substantive changes were intended. 43 FR 45175,
45176 (9/29/78). Among the changes was that the “under the supervision of " standard for
speech pathology, PT. OT. and dental services was changed 10 “under the direction of.”
HCFA offered no explanation for the change.

Two years later, on April 11, 1980, HCFA published “technical and wording™
changes to the Medicaid regulations thut had been redesignated in 1978, 45 FR 24878,
HCFA siated in the preamble that the new rules “contain correction ¢ither of technical
errors (citatons. spelling, cross-references, cic.) or of inadverient omissions, improper
wording, changes in organizational structure of the regulations, and the like, which may
have appearcd 10 make substantive changes.™
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As for the change from “supervision™ 10 “direction™ in the 1978 regulation
covering dental scrvices (§ 440.100(a)), HCFA siated:

“The wording of the previous regulation on dental services is being restored 10
clarify that there has been no substantive change in this definition. The word|]
‘direction’ . . . [is] being replaced by “supervision™, 335 FR at 24880.

No such restoration of the “supervision™ standard was made for speech, PT, and OT
services, which remained subject to the “under the direction of™" standard introduced in
1978.

This 1980 change to the dental regulation simply added more ambiguity and
confusion to an already undefined regulatory standard. Did HCFA mean to suggest that
“direction” and “supervision” were synonymous? While the use of different regulatory
terms - “direction,” “supervision,” “personal supervision” — might suggest that the words
had different meanings, HCFA never articulated what those different meanings might be
and even maintained that the switch from one term to the other was a non-substantive
change. Why was it necessary to change “direction™ back to “supervision™ in the dental
regulation if the terms were synonymous? And having made that change in the dental
regulation, why did it not also change “direction™ back to “supervision” in the regulation
applicable to speech (and PT and OT) services? Was it an oversight? How could it be an
oversight given that CMS at the same time made another restorative change to the speech
regulation {restoring the requirement that speech services must be referred by a physician)
and easily could have restored the supervision standard had it wished 1o do 50?

LAY

CMS has, at long last, acknowiedged the ternble ambiguity created by the history
of its use of the term “under the direction of.” On April 2, 2003, CMS proposed to
amend 42 CFR. § 440.110(c) to revise the qualification requirements for audiologists.
68 FR 15973, The proposal does not change the “under the dircction of " requirement, but
CMS took the opportunity to informally describe an interpretation of the phrase in the
regulatory preamble — but only as it applied to audiology services.

On May 28, 2004, CMS finalized the proposed rule concerning audielogist
qualifications. CMS again discussed its interpretation of “under the direction of”™ for
audiology services in the preamble {(but not in the regulation itself). 69 FR 30580. Most
significantly, CMS acknowledged in the preamble that its interpretation of “under the
direction of,” particularly as it refates 1o speech pathology services in schools — the issue
here - was “evolving” - i.c.. has not been firmly established:

“We also would like 1o say that our guidance in this arca is evolving,
particularly as it relates to specch-language and hearing services provided 10
Medicaid-eligible children in schools. We anticipate that we will continue to
update and provide guidance as nccessary 10 States and providers through various
means such as State Medicaid Manual guidelines, letters to State Medicaid
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Direcrors. and educational documents. as well as direet technical assistance 10
State Medicind agencies.” Id. at 30584,

This concession - that CMS still has not decided what “under the dircction of”
means i the context of the speech services at issue in this audit ~ raises a fundamental
question: What standurd 15 the OIG applying 1o these services. going hack to the early
199057 Clearly. the OJG may not recommend for disallowance hundreds of millions of
dollars of Medicaid puyments based on perceived non-compliance with a non-existent
Federa! standard.

Notwithstanding the absence of an applicable federal Medicaid definition or
guidance on how 1o docurmnent “under the dircction of.” the OIG work papers set out an
claborate definition of “under the direction of ™ that has absolutely no basis in applicable
federal or state law or regutation. For example. the OIG definition states that the
professional providing direction “must assure. both before and during treatment, (i) that
the appropriate services are preseribed based on the patient’s disability . ., and (i1i) that
the services are medically necessary.” What is the stawatory or regulatory source of this
requirement, which appears to put a supervising therapist in a position of having 10
second-guess a presenibing physician or practitioner concerning the medical necessity of
ordered services?

There 1s. in fact, no federal guidance specifying how to define “under the direction
of " or how 10 document that services were fumished in compliance with that standard.
and it thereforc is inappropriate to disallow claims on that basis. Indeed, the recent OIG
audit report involving transportation services in New York State “set aside™ rather than
disallowed claims “because Federal Medicaid Jaw and regulations require that services be
documented but do not specify how services should be documented.” Revigw of
Medicaid Transportation Claims Made By School Heulth Providers in New York State
(# A-02-03-01088). Executive Summary p. i. Here, wo. federal Medicaid law and
regulations fail 10 specify how to document that services were provided under the
direction of a specch pathologist. '

In August 1997, CMS published Medicuid and School Health: A Technical
Assistance Guide. the purpose of which was 1o provide information and technical
assistance regarding the specific Federal Medicaid requirements associated with
implementing a school health services program and seeking Medicaid funding for school
health services.” Guide. p. 4. Significantly, while the Guide contains a section
describing the speech pathology service category (p. 20) and a section on documenting
services (p. 41), it does not define “under the direction of.” and contains no direction on
how 1o document compliance with the standard.

Moreover. the Guide suggests that state, rather than Federal, definitions and
requirements generally control. The Guide states (p. 73) that “each state program has its
own unigue characleristics.” tha “each state not only develops its own requirements but
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also designs and develops its own system for providing medical services to Medicaid-
eligible children,” and that “the stase is the primary source for specific information on its
Medicaid requirements for school-based services.™ This is. of course, entircly consistent
with the direction New York received from HCFA in i1s June 4, 1997 Jetter, that New
York could “...Jook 1o its own State practice laws in order to determine when services are
appropriately provided “under the dircction of” a Medicaid qualified speech pathologist, if
this was consistent with the State’s own laws und regulations.” Thus, the Now York
defimition of “undcr the direction of ™ found in Siate Regulation 18 NYCRR § 505.11,
rather than CMS’s informal musings on the subject in recent regulatory preambles, should
control.

18 NYCRR § 505.11{c) states that rehabilitative services may be provided by a
qualified professional employed by or under contraci to a school district. The regutation
also states that “[s]peech pathology services may be provided under subparagraph (iv) of
this paragraph by a teacher of the speech and heuring impaired under the direction of a
speech pathologist. Under the direction of a speech pathologist means that a teacher of
the speech and hearing impaired may provide services as long as a speech pathologist
meets with such teacher on a regular basts and is available for consultution 10 assure that
care is provided in accordance with the individualized education program or an interim or
final individualized family services plun. Teachers of the speech or hearing impaired or
speech pathologists who provide services or in the case of a speech pathologist under
whose direction services are provided must be cumently registered and certified in
accordance with the New York State Education Law and the rules of the Commissioner
of Education.”

For the foregoing reasons, the OIG should not recommend for disallowance
claims for speech pathology services on the ground that such services were not provided
“under the direction of " a speech pathologist. Neither the CMS regulations nor CMS's
Technical Assistance Guide defines the “under the direction of” standard, and neither
specifies how to document that the standard was met.

2. ASHA Certification

42 C.F.R. $440.110(c)(2) defines a speech pathologist or audiologist as an
individual who: “{i) has a centificate of clinical competence from the American Speech
and Hearing Association; (ii) has completed the equivalent education requirements and
work experience necessary for the certificate; or (iii) has completed the academic
program and is acquiring supervised work experience to qualify for the ceruficate.”

In its earlicr report on speech services provided in non-New York City school
districts. OIG had erroncously concluded that New York State’s speech pathologist
licensure requirements were not equivalent 1o ASHA's requirements for 2 Ceriificate of
Clinical Competence ("CCC™). While OIG has not specifically made that same claim in
this draft audit report. New York is unaware that OIG has explicitly agreed that services
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provided by or under the direction of a New York licensed speech puthologist meet the
requirements of the regulation. The draft report (page 6) states that, for some services,
ASHA requirements were not met because “an ASHA certified or equivalent speech-
languase pathologist did not provide the speech services.” OIG alleges that. in some
cases. “none of {the] service providers were ASHA centified.” In other cases. “the service
providers had vanious credentials but were not ASHA certified and they did not meet the
equivalency requirements of [the regulation].” The report fails to specify in what way the
providers failed to meet the equivalency requirements and fails to specify whether the
“various credentials” included New York speech pathology licensure. We are forced by
the vagueness of these findings and the fatiure of OIG to renounce its earlier dismissal of
New York licensure 10 repeat in this response our analysis of the “ASHA equivalence”
issue.

New York State asserts that its icensing requirements meet or exceed the
requirements of a speech pathologist with an ASHA CCC. This can be seen in the
following arcas:

the degree accepted for licensure,

the quantity of course work required for heensure,

the distribution of course work,

the quantity of pre-degree practicum,

the specification of disorder types and age groups for the pre-degree practicum,
the amount of supervision dunng the clinical fellowship. and

the quality and quantity of supervision during clinica] fellowship.

¢ * v g ¢ ¢ &

{a) Degree accepted for licensure

The ASHA CCC requires a Master's degree or a doctoral degree. NYS also
requires a Masters degree or higher, The State accepts a degree equivalent to a Masters
degree in speech-language pathology. In such a case, an individual with a graduate
degree in a field other than speech pathology must obtain the necessary graduate course
work and practica in speech-language pathology pnor 1o licensure.

{b} Quaniity of course work

The NYS course work requirement for licensure complics with the 1993 ASHA
standard of 60 semester credit hours. However, at least 98 percent of our new (1994
onward) licensees are graduates of ASHA-accredited progriums that have a 75-semester
credit hour standard. The other two percent are individuals who either (a) graduated from
ASHA-accredited programs prior 10 1994 when the ASHA standard was the sume 60
semester hours us NYS (the majority of whom hold an ASHA CCC). (b) were licensed
and worked in another state and ure moving 1o NYS, or {¢) graduated from foreign
speech-language pathology programs and have the education necessary to meet New
York’s standurds.

I
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{¢) Distribution of course work

Only two percent of new Jicensees do not meet the 75 credit-hour standard, and as
stated above the majority of that two percent hold their ASHA CCC,

{d) Quantity of pre-desree practicum,
(e} Specification of disorder tvpes and age groups for the pre-degree practicum, and
(D) Amount of supervision for the pre-degree practicum

Al but one of New York licensure-qualifying speech- language pathologist
masters degree educational programs are accredited by ASHA. Pructically speaking, this
means that 95 percent of NYS graduates since 1994 have had clinical practicum under the
ASHA model.

{2} Quuntity and guality of sypervision durine the chinical fellowship

New York requirements for the clinical fellowship exceed ASHA requirements.
While both the CCC requirements and NYS licensure requirements mandate completion
of a {uli-time clinical fellowship. NYS requires nine months (39 weeks) of full-time
expenience, while ASHA requires only 36 weeks. Ninety-eight percent of new licensees
earn their ASHA CCC concurrently with their NYS license, using the same cxperience
for both credentials. Thus, ASHA accepts NYS standards for the quality of supervision
as well as the quantity of the period of supervision. Individuals who already hold their
CCC when applying for NYS licensure are frequently required 1o do additional weeks of
supervised experience in order to meet New York's requirements.

(h) Additional NYS requirements

Effective January 1, 2001, NYS requires specch-lunguage pathologists 1o obtain
30 continuing competency hours every three years in order to re-register in NYS. Current
registration is required to practice in NYS. The continuing competency requircment has
three parts: planning, participating in continuing competency learning activities. and
recording what was learned. NYS is the only state that has such a comprehensive
continuing competency program. New York's program is different from traditional
continuing education programs in that'it requires licensees o:

= Prospectively identify those arcas of the profession that they wish 1o pursue for
development in the 3-year cycle and idemify how that leamming will enhance their
practice; '

* Undertake jearning activities during the 3-year cycle (e.g. sponsored continuing
education workshops, study groups, mentoring, independent study): and

|2
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* Record what they learned. The majority of the keaming that takes place for the
professional will occur once that individual embarks in practice. Professional
competence develops with practice.

Only New York. and neither ASHA nor any other state that we are aware of, has
such a plan in place to uddress the professtonal competency of the licensee over the span
of histher professional lifetime.

{1} Equivalency

NYS's licensure standards (entry level into the profession) are identical to ASHA’s
1993 standards. Significamly, ASHA has not made i1s members who were certified
during or before 1993 meet its newer standards, but rather has “grandfathered” them in.
As a result, a lurge percentage of individuals who hold the CCC nationwide {and in NYS)
are permitted by ASHA to meet less than the current ASHA standards.

It 1s also important to note that the NYS speech pathology licensure program 1s
accredited by the NYS Board of Regents. The NYS Board of Regents, Iike ASHA, is a
federally recogmzed education accrediting body without, however, ASHA's inherent
conflict of interest i.e., simultancously representing and promoting the profession. The
NYS Board of Regents’ function in the domain of professional licensing is solely public
protection. In addition, any proposed changes in federal, state and local taws, regulations
or policy require hearings and opportunity for pubiic comment. In contrast, ASHA
consistently implements standard changes without providing opportunity for hearings or
public comment periods. The federal government has condoned this practice by requiring
practitioners 10 meet the ASHA standard, regardless of the extent or frequency with
which standards have changed. Additionally. because ASHA charges its members a {ee
to join the private organization, some pathologists may simply choose not 1o become
members. Licensure and registration are all that are required by the State: ASHA
certification is not a requirement to practice the profession of speech pathologist in New
York.

NY'S licensure requirements for speech pathologists meet the requirements for
speech pathologists with 2a CCC from ASHA! in some instances, as noted above, the State
exceeds ASHA requirements.

Also note that the Medicare program, also administered by CMS, accepts 4 state’s
speech pathology licensure as the appropriate credential {or the delivery of speech
Services.

3. Referrals

The audit report applies 42 C.F.R. § 440.110(c) to the provision of speech
services. Under § 440.110(¢), a referral for speech services by a physician or other
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licensed practitioner is required. To support its position that § 440.110 is the applicable
regulanon, the audit report points out that “State Regulations at [NYCRR], Title 18,
section 303.11 provide thut a referral is needed from a physician, a physician’s assistant, a
registered nurse, a nurse practitioner, or licensed speech-language pathologist.”
suggesting that the State also believes that § 440,110 applies. The State maintained at
that time. and continues to maintain, that these services fall under the rehabilitative
services of 42 C.F.R § 440.130. However. in order to receive approval of the State Plan
Amendment. the State acquiesced and promulgated section 505,11 and the supporting
guidance.

Even if, as the audit contends, 42 C.F.R. § 430.110 applics, the State has. since
the inception of its SSHS program. been in compliance with that regulation’s requirernent
for a “referral by a physician or other practitioner of the healing ants.” When the program
began. the State believed that the 1EP was sufficient to meet the requirements of
§ 440.110 becausc in New York the CSE was to include a physician or other licensed
professional (which could include a speech pathologist) as a member at the request of the
school distiict, county or parent. The State asserts that a recommendation from a CSE in
the form of an IEP/AISFP was equivalent to a physician referral. In 1997, based upon
Federal gimdance, the State clarificd its position 1o the school districts, instructing them to
require a referral from either a speech pathologist or u physician. That guidance remains
in effect today: a physician or a speech pathologist makes the referrals for speech services
provided by the SSHS program in New York Sate.

11, ANALYSIS OF INDIVIDUAL SAMPLE FINDINGS

Al the outset, 11 must be noted that. as in its earlier SSHS audit reports, OIG has
exaggerated its findings to maximize the number of “errors™ that can be assigned to each of
the sampled cases. While the number of “errors™ per sample does not increase the number of
samples recommended for disallowance in this audit (a sample would be equally
recommended for disallowance by OIG if it had two perceived errors or four perceived
errors), this practice by OIG acts to greatly exaggeraie any documentation or other errors that
might actually exist in a sampled case and grossly inflates a reader’s perception of the scope
of the problems alleged to exist in the audited program. Unfortunately, this practice appears
to be consistent with OIG’s biased approach throughout this audit project.

Tn Appendix C of the Draft Report, Ervor Type C - No Assurance That Services Were
Rendercd -~ goes hand in hand with Error Type B - No Service Date Delivery
Documemtation. Wherever OIG alleges the one deficiency of lack of service date
documentation, it makes a “finding” of two errors. Similarly. wherever OlG alleges that a
speech service was not provided by or under the direction of a speech pathologist {Error Type
E). it also adds Error Type D — Federal Provider Requirements Not Met. Again, one alleged
deficiency is turned into 1wo crrors. This is a misleading practice and should be stopped.

The Department's sample-by-sample analysis of OIG’s findings is found in the grid
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appended hereto as Attachment C. Also appended hercto as Attachment D is documentation
n sample number order that illustrates the points made in the grid and cstablishes that the
speech services were necessary, were appropriately ordered for the child and were actually
provided.

Many of the sampled cases are for service periods that extend well beyond New
York's six-year record retention requirement. The following 27 sample numbers are not
reflected in the grid for that reason: 1, 3,5, 15, 17, 19, 26, 27, 30, 33, 41,42, 47, 48, 50, 51,
59.60.63.71.73,74.79, 80,90, 91 and 92. For many of these samples, documentation
establishing that the speech service was provided was not able 10 be located by the district
due to the age of the cases. It 15 simply ineguitable for O1G to recommend disallowances of
these cases, disallowances that, when extrapolated. result in tens of millions of dollars of
alleged overpuyments. The disallowances attached to these cases should be withdrawn in
their entirety.

Although OIG contends that the “errors”™ remained consistently high throughout the
audit period, a more careful analysis shows dramatic improvement in documentation by the
provider over the life of the audit period. The average number of alleged deficiencies per
claims decreases over time as follows: 1993-95 service years - 4.86; 1996-98 service years —
3.21; and 1999-2001 service years — 2.53. If we exclude categories D and E from the analysis
(as indicated above, the State strongly disagrees with OIG’s analysis of the "under the
direction of " and ASHA centification issues). the documentation improvement is ¢ven morc
dramatic. Average deficicncies decrease as follows: 1993-95 service years — 3.03: 1996-98
service years — 1.911 and 1999-2001 service years - 1.09.

The OIG recommended for disallowance cenain claims on the basis that there were
not TEPs that covered the month of service at issue. In many of these instances. however,
there are in fact IEPs - one dated more than a year before the month of service and another
dated shortly after such month. See. e.g., sample numbers 8. 14, 37, 40, 49, and 88. The OIG
apparently disregarded any [EP dated more than a vear prior to the month of scrvice in
guestion.

It is not appropriate to disallow payment on these claims. First, in most such cases,
the IEP dated after the month of service indicates that speech services are to “continue”, thus
clearly establishing that speech services during the relevant month were furnished pursuant to
a valid JEP. Scve.c.g.. sample numbers 8, 14, 37. 40, and 49.

Second. the mere fact that an JEP is more than a year old docs not in itself mean that
the IEP is not valid and enforceable. Indeed, Federal and State education regulations do not
specify that an [EP “expires™ after one year or that a child in need of related services is not
entitled to a continuation of such services solely because an JEP is not timely rencwed.
Moreover, 42 C.F.R. § 300.514(a) provides that “during the pendency of any administrative
or judicial proceeding regarding a complaint fconcerning the identification, evaluation or
cducational placement of a student}, unless the State or focal agency and the parents of the
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child agree otherwise, the child involved in the complaint must remain in his or her current
educational placement.” (Emphasis added.) See also 8 NYCRR § 200.5(/)(1). 1n such case,
the IEP remains unchanged and in effect until the complant is resolved, which could very
well not occur until more than one year since the last [EP.

IV, ALDITSTANDARDS

The Inspector General Act of 1978 requires federal inspectors general 1o comply with
the Comptroller General's standards for audits of federal organizations, programs, activities
and functions. Generally Accepted Government Auditing Standards (GAGAS) issued by the
Comptroller General of the United States delineate the standards that must be followed.

The Statc believes that during the course of the OIG audit of our SSHS program, the
following violations of GAGAS occurred:

Standard 3.04 places responsibility on each auditor and the sudit organization o0
maintain independence so that opinions, conclusions. judgments, and recommendations will
be impartial and will be viewed as impartial by knowledgeable third parties.

Auditor independence was compromised when, based on a limited survey, the OIG
auditor alleged to CMS that problems with the New York program were so bad that CMS
ook the unusual step of withholding two quanters of SSHS claims for federal reimbursement.
This placed the auditor and OIG, having presented the allegations to both the DOJ and CMS,
in the position of then having to produce sufficient evidence to prove the allegations, This
suggests that the audit did not even begin objectively but rather with a purpose and goal thut
had to be met. Any independence was already Jost,

Standard 3.07 e addresses situations where an auditor’s preconceived ideas toward
individuals. groups, organizations, or objectives of a particular program could bias the audit.

There is no question that this audit was undertaken with preconceived ideas that could
bigs the audit. New York State is the only state of which we are aware whose SSHS program
is being audited back to the inception of the program. The audit appears 1o be driven by
maximizing the potential recovery of funds while eviscerating the SSHS program. This bias
is reinforced by the secretive manner in which the andit was conducted. None of the
assumptions, testimonial evidence or auditor conclusions were shared with the State prior to
the issuance of the draft audit report.

This practice is in direct conflict with Standard 8.04. which encourages discussion of
... findings, judgments. conclusions, and recommenditions with persons who have
responsibilities involving the arca being audited.” There was no attempt 10 obtam
information from the State on testimonial evidence obtained by the OIG from ASHA. This
evidence was taken at face value without any indication in the audit report that ASHA's
determination could be biased. It is reasonable 10 conclude that an organization that could

16
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stand to gain both in stature and financially through increased enroliment as a result of audit
{indings would have, at a minimum, a potential to be biased.

The fact that there was no attempt to obtain additional evidence on this issue ignores
Standard 7.53 e, which recognizes that testimonial evidence reccived from an individual that
1s biased is Jess reliable than testimonial evidence where no bias exists. Rehance on the
ASHA testimony is further brought into guestion by the manner in which the OIG auditor
requested the evidence. The OIG letter to ASHA requesting the evidence said:

“It is our understunding that NYS officials believe that their licensed speech
pathologists are equivalent 1o and meet the requirements of a speech
pathologist with a CCC from ASHA. Although we do not agree, OAS {[Office
of Audit Services] felt it is pecessary to consult with ASHA officials on this
question. Pleasc provide us with a wntten response.

On a final note, DOJ has “stepped aside™ with respect to its investigation of
NYS's school health claims to Medicaid. However, CMS officials have
requested that OAS conunue with {ts audits of this area.” {Sce letter of July 30,
2002 from John Berbach 1o James Potter, Attachment E hereto)

The OIG auditor tamished his ability 1o obtain impartial testimony by stating the OIG
position on the issue in his request. Additionally, the auditor attempted to substantiate OIG's
position by mentioning DOJ involvement in the audit.  These actions, aimed at influencing
ASHA’s response 1o the OIG inquiry, call in1o question the impartiality of the auditor and
strongly suggest a bias on his part.

Standard 7.48 requirces that sufficient competent and relevant evidence be obtained 1o
afford a reasonable basis for the suditor’s findings and conclusions. Additionally, Standard
8.13 requires, in part, that reported findings be provided in a fair presentation and in proper
perspective.

Through OIG’s omissions, these standards have not been met in the OIG audit repon.
The audit references a 1995 letter from HCFA thut describes the term “under the direction
of" and uses this description 10 suppon audit disallowances. The audit failed to consider a
June 1997 letter from HCFA that states that NYS should use its own rezulation 1o determine
“under she divection of.™ By ignoring the 1997 fetter, OIG was able to choose the definition
of “under the direction of " most likely to suppost audit disallowances.

Finally, by cxcluding the State from participation in the fieldwork process, Standard
8.0 was again violated. The OIG contacted only the school district 1o obtain documentation.
State Medicaid program staff has invested significant resources in educating providers
concerning Medicaid: however, as a group, they are new Lo the program. Medicaid and
Education use different jargon. A Medicaid “referral” is significantly difierent than a
“referral” in the Special Education environment. The OIG is not familiar with the Education

17



APPENDIX G
Page 20 of 46

environment; as a result, many opportunities to provide sufficient documentation were
missed because neither party understood the other’s language. The State Medicaid program
staff is well aware of this and is fluent in both languages because the Medicaid and Education
Agencies have been working together for over 10 years and have first-hand experience with
the difficulties that arise when attempting to mesh the educational and medical models.
Nevertheless, OIG discussions with State Medicaid program staff were virtually nonexistent
throughout this audit.

Failure to follow the above-cited standards has resulted in a draft audit report that
contains unsupported findings of errors, inflates errors that were found, reaches conclusions
based on biased testimonial, and draws conclusions without supporting facts. This failure to
follow GAGAS has jeopardized the continuance of a valuable program in New York State
and casts a shadow on the validity of the audit findings.

V. CONCLUSION

The OIG draft audit report entitled “Review of Medicaid Speech Claims Made by the
New York City Department of Education” should be withdrawn. As New York has described
in this detailed audit response, the vast majority of the audit findings were the result of
inappropriate regulatory interpretations and OIG’s misunderstanding of the State’s
requirements for professional practitioners. In addition, the design of the audit is inconsistent
with the methods OIG has used to audit similar providers in other states.

The audit fails to recognize the essential foundation upon which the School
Supportive Health Services program is based: Congress intended to assist school districts
with the provision of services required under IDEA and expected that the services would be
provided as determined by each local educational agency’s Committee on Special Education,
in accordance with the provisions of IDEA.

Finally, the draft audit raises no question that essential SSHS services to disabled
children were provided, and that disabled children received those services. Instead, a massive
disallowance is proposed that would have a paralyzing impact on New York and its schools
based upon an alleged failure to meet highly technical documentation requirements.
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ATTACHMENT A



STATE OF NEWYORRK - ﬁ ‘
DEPARTMENT OF HEALTH "ae oo

Comng Tower  The Govemor Nesor: A. focxstessr Emovs State Paza amany, New vork ' 223~

Barcara & DeBuono, MDD, M.PH,
Commissionst

Noverber 20, 1986

Arthur J. O'Leary

Associates Regional Aéninigrrator

United States Departoent of Haalth
ard Rupan Services

Health Care Firancing Adwinistration

Divisicn of Medicaid

Recrion 1T

Federal Buildirg

26 Tederal PFlaz

Hew York, YHew York 10278

BEE: Sexvices wiier SPA 92-42
Doar Mr. O'lLeary:

The purpose of this lettar is to provide a formal respomse to a letter
from the Health Care Financing Administration (KCFA) to the New. York Stata
Department of Social Servicos (DSS) setting forth an interpretation of HCFA
requlations at 42 C.F.R. 440.110 amxd 42 C.F.R. 440.130.

The Department of Health (the Stata, the Department or DOH), as
saxxassor to 0SS as asingle state agercy for Madicaid, disagrens with the
intarpretation of these regulaticns set forth in the HCFA lettar of Fetwuary
8, 1995, to 05S. In xidition, tha Dupartoent takes (ssua with the HCFA
interpretation of the same requlaticrs contained in Medicaid Stars
Cperations Lettes (ML) 93-54, datad Septembar 3, 1993.

mmu'nmmmmmmmlmmm
by public sctools ard mmicipmlities to chilidren with disabilities uxier the
rehabilitative gption of federal regulations set forth at 42 C.F.R.
440,130, Federal financdial participation (FFP) for theee services is
claimed for aligihle children in accxrdance with aprroved Stata Plan
Anerciment (SPA) 92-42. Tha regulation at 42 C.P.R. 440.130 ia silent aboast
e mrofessicnal qualifications of the rovider of sarvice, Ths Dapartoent
mintaing that professical qualificatiow of providers wder the
rebabilitation geicn are Wrier the juriadiction of the stats ard rot urder
fedaral jurisdiction, in the absence of specific foderal requlations issuerd
porsuant £o the Adsinistrative Procedurs Act.




he letter indicated that the mrovider qualifications 2 !’41'2i XG -
440.110{c) (1) apply even though revabilitative speech 25 A" ‘6 ided
pursuant W0 42 R 440,136(d). We imterprec the amissicn of rehabilitative
services from the definition cf services for individuals vith speech,
hearing, and lamguage disorders in 42 OFR 110(c) (1) as irtertioral, ard not-
providing the type of exception which would hrirg the professicral
qualifications of such providers wxer federal jurisdicsion.

We also disagree with how you inmterpret "uder tha direction of" as ic
applles o providers of speech pathology services in 42 (FR 440.110(c). We
believe “hat "direction” allows fcr fexibility in degree based on tha
qualifications of the individual recaiving the directicn, amd have adopted
Stace conforming requiations at 18 NLY.C.R.R. 505.11(¢). Tha HCFA lettar
provides that the speech pathologist must cwerve the certifisd teacher of
speech ard hearing hamdicapped providing care to tha child, have sama ingut
ints the type of care providad, and t2ke ultimate legal responsibility for
the care providad. However, HCFA interprets the regulation in sich a way
that "direction” in fact means "direct supervision of the teacher by the
speech pathelogist., We view this an overly narrow interpretation of the
regulation ard starcta. I the requlavion weare interdad to impese the
requirenent of direct supervision, then the requiation would have included
the word "spervisicn,” as do cther HCZTA regulationg. See saction 405.2452
of Title 42 CFR.

Tra Department believes that Corxpreas has mada it clear that it is a
soxxd exercise cf public policy to shift payments for medically necessary
services included In Individial Baxation Prograss uder the Dxividuals
with Disabilities Ehaticn Act [IIEA) for Medicald recipients from
edxation Arding saxves to Medicaid ces. The HCFA's imtarpretation of
the regulations is Inconsistant with that view. The Department interds to
pursue all appropriate rights amd remadies to challenge the {nterpretation
and any associatad loss of FFP.

You may corttact Julie Elson of xy staff if you hava any questions about
the comtent of this lettar. She may be reached at 518-474-2262.

Arn Qeamncy o,
Offics of Medicaid Mamagemerrt

ACK/QM/Q4/ARP/SVLY e

oo Jame Salchid
Robert Scalise

P oad
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ATTACHMENT B
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; -/C. DEPARTMENT UF HEALTH & HUMAN SERVICES AppiFIFFEas Adminiseags

2 Page 25 of 46
Ny v .
wd Refer i3 MO3 NS Regiza J}
Federal Buliging
oy . 26 Federal PI
WE T3

New York NY 10078

Ann C. Kohler, Direcror

o s v SR
Coming Tower, Room 441 el AcRinl0 tMM@H' WQE_II-
Empire State Plaza o (5 -OAA B I
Albany, NY 12237 tm:f:%gq ' md797f

Fax s log:-::z‘;: Fuvx?mz‘-
Dear Ms. Kohier: s

o

This 15 in response to New Vork State's request that we review the policies previously statad
concerning HCFA™s igterpreration of regulations at 42 CFR 440,110 and 440.130. Th‘e‘Smc’s
Medicaid program inciudes speech pathology services provided by public scheols and musucipalities
to chddren with disebilities under the rehabilitation benesit option at €2 CFR 440 130(d). New York
questions the provider quaiificatons for these services provided under the Megicaid rehabilitation
begefit. The State maintains that professional qualifications of pr‘ovidcr} under the :*ehabfifmgon
option are under the jurisdiction of the State in the absence of specific Federal rehebilation
regulations specifying qualifeztions of providers.

Federni regulations at 42 CFR 440.110(c) provide that services for individuals wnh speech, ")twg,
and language disorders be provided by or under the directicn of a speach ;nt?:o!cgzg or agdmlogzst.
for which a patient is referred by a physician. A speech pathologist or audiclogist is defined &s an
individual who has a-centicate of clinical competence Som the American Spcec}.h and Hearing
Association. has compieisd the sowivajent educational requirements and wori( experience necessary
{or the centificate. or has compieted the academic prograre and is acquiring supervised work
expenience 10 qualify for the cemifcare.

Regulanons at 42 CFR 440.130(d) provide that rehabilitation servicas include any medical or remnedial
services recommended by a phvsician or other licensed practtioner of the healing arts for maximum
reduction of physical or memal Esability and restoration of a recipient 1o his best possible funcrional
level. There are no Federai provider qualification standards indud?d in the regulatory language st
440.130(d). However, HCFA previously set forth the policy that services coversbic under more than
one regulatory authority must meet the requirements of the rmore specific authority, even when
covered under 2 broad coverage category such as the rehabilitation benefit.  As such, the provider
qualifications for speech pathology services at 42 CFR 440.110(c) would apply even whea the
services are covered in the Stste's Medicaid plan under 42 CFR 440.130(d) (rehabilitation). By
adhering o this policy, HCFA is assured thar quality is oot compronused by .afiomng iass_ stringent
provider qualifications to apply with respect 10 services for which very specific qualifications were
ceveiopad,

[n addition, New York disagrees with our poiicy interpretation of “under the direction of” as it
perains to providers of spesch pathology senvices in 42 CFR 440.110(c). We edvised New York tha
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the term under the direcrion of” 2 speech pathologist means that the Spﬂfby gﬁfl‘%gﬁdgﬂﬁ see
ezch patient at least once, have some input a8 to the type of care provided. and review the patiem
after trearment has begun. as well as assume legal responsibility for the services provided.

th.we contimue 1o maintain that the specific qumﬁcaﬁons a1 42 CFR 440} 10(c) must be met by
providers of speech pathology services in order 1o maintain quality assurance, regardless of which
benefit authority is used for coverage under Medicaid, we beiieve that it wouid be reasonable for New
York to look to its own State pracsice laws in order to determine when services are appropriately
provided "under the direction of* a qualified speech pathologist. Therefore, the State could utilize
its school employees 0. provide speech pathology services “under the direction of 2 Medicaid
quaﬁﬁgd speech pmho}oéjs; 1f this was consistent with the State’s own laws and ftsufaﬁom-

We hope this informarion will be usefil in responding to New York State. If you have any questions
or need additional information. please contact Jane Salchli of my wtaff ar (212) 264-2775.

Sincerely,

iate chioz;al Administrator
Division of Medicaid

¢c: Julie Elson
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<OIG NOTE>:

OI1G deleted all names contained within the
State’s Attachment C .

ATTACHMENT C
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ANALYSIS OF NYCDOE SPEECH CLAIMS
RECOMMENDED FOR DISALLOWANCE IN OIG
DRAFT AUDIT REPORT

NAME

- MOS8’

DESCRIPTION

——

3197

Disallowed for no services, no IEP & no referral

Services: Supporting documentation includes: (1)
school attendance records indicate student was absent
only two days in 3/97; (2) teacher’s attendance records
indicate teacher was absent only one day in 3/97; and
(3) [new document (not previously submitted to
O1G)] speech/language progress report dated 6/17/93
by teacher indicates the student “attends regularly™.

IEP: Supporting documentastion includes: (1) IEP dated
419797 decernifying speech services; and (2) 1EPs dated
10/11/91, 11/24/92 and 11/16/93. )

1/00

Disallowed for no “under the direction ol ("UDO")

le

UDO: The orovider { is a teacher, and the
supervisor is an SLP CCC. Supporting
documentation includes: (1) supervisor's agenda of
meetings with speech teachers (1/21/00); (2)
observation report of the teacher by supervisor
(2714/00) (this was apparently not considered by QIG
although previously provided to OIG); and (3) a speech
therapy authorization form (“STAF™) of the student by
supervisor (11/20/98) (not considered by OIG).

9/00

Disallowed for no services, no ULDO & no referral

UDO: Supporting documentation includes a STAF by
an SLP dated 11/14/00.

11/96

Disallowed for no services, no UDO, no referral & no {EP

L

Services: Supporting documentation includes: (1)
student’s school attendance records, which indicate that
he was absent only one day in 11796, (2) eacher’s
attendance records, which indicate that she was absem
only one dav in { 1/96; (3) teacher’s schedule which

Service months in bold are beyond New York State’s six-vear record retention policy. In addition,
service months for the following 27 studems, not otherwise included in this analysis, are beyond
the State's six vear record retention period: OIG audit numbers 1. 3, 5, 15, 17,19, 26, 27, 30, 33,
41,42, 47,48, 50, 51, 59,60, 63, 71, 73, 74. 79, 80, 90. 9! and 92.
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indicates the student was scheduled for speech therapy
on Thursdays & Fridays at 2:10 - 2:45 p.m. (not
considered by OIG); and (4) a speechflanguage
progress report dated 1/9/98 by the teacher which
indicates that the student “attends [speech classes)
regularly”,

e UDO: Supporting documentation includes memoranda
from supervisor (an SLP) to “all speech improvement
teachers™ re: meetings of the speech services unit, time
and places. for the 1996 - 97 school year.

» [EP: Supporting documentation includes: (1) an [EP
dated 15 months before the MOS: and (2) (new
document) minutes of E.P.C. meetings on 1/12/98 and
2710/98, indicating that an IEP was “developed and
discussed”, and that recommends speech/language
therapy 1wice a week.

10796

Disallowed for no UDO & no IEP

» UDO: The provider is o teacher and the
SUPErvVisor is , includes an SLP.
Supporting documentation mciudes a formal
observation report of the teacher by the supervisor
(11714/93),

+ [EP: Supporting documentation includes: (1) (new
document) an IEP dated 12/3/96 (only two months
past MOS), which indicates a “continuation” of speech
language therapy. and (2) an IEP dated 12/5/94 (also
contains teacher/provider updates for 1/3/95 & 4/8/95).

4194

Disallowed for no documentation of services, no UDO &

no referral

» Services: Supporting documentation includes: (1)
student’s schoo! atlendance shows that the student was
absent only | day that month: and (2) minutes of a
10713/93 CSE meeting include a request for a fuller
evaluation of speech because it is the student’s area of
weakness (not considered by the OIG).

»  UDO: The provider is a teacher and the
supervisor { vis not an SLP. Supporting
documentation includes: (1) an observation report of
the teacher by an SLP (2/2/94) (not considered by the
OIG).

¢ Referral: Supporting documentation includes a speech
evaluation by an SLP (10/22/93).

]
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10

10/96

Disallowed for no UDO

g

The provider is a teacher, and the
supervisor is an SLP (and CCC, as noted
by the OIG). Supporting documentation includes: (1) a
report of an administrative visit on 10/23/96 by
supervisor with teacher to discuss improvement
regarding administrative teaching functions: and (2) a
supervisory observation report on 2/6/97 of the teacher
by ihe supervisor. {The OIG did not consider these
documenls.)

11

s

Disallowed for no UDO & no referral

UDO: The provider ' is a speech clinician,

and the supervisor _)is an SLP.

Supporting documentation includes an annual review

gf g\e tcacher {9/93 — 6/94) - not acknowledged by the
1G.

Relerral: Supporting documentation includes a speech
evaluation (6/12/92) By an SLP recommending speech
language therapy 2 times por week, for 30-minute
session on a 1 1o 1 basis.

12

9/00

*

| Disallowed for no UDO

The provider is a teacher, and the
SUpEervisor _ .is an SLP. Supporting
documentation includes: (1) supervisor's meeting
agendas for 4/18/00 & 6/12/00 for speech services
department conferences; (2) a memo from supervisor 1o
District 20 speech providers re: annual review jssues:
and (3) a STAF of the student by the supervisor
(4/10/00).

13

12/96

Disallowed for no UDO & no referral

L]

UDO: Supporting documentation includes: (all new
documents) (1) an observation report of the teacher by
supervisor {(an SLP) dated 4/7/00; (2) a leticr of
recommendation for the teacher by supervisor, (3) a
speech therapy administrative visit on 9/15/99 of the
teacher by the supervisor: (4) speech therapy
observation checklist on 12/2/98 of the teacher by
supervisor; (3) an observation report on 3/24/99 of the
teacher by supervisor: and (6) a supervisory
obscrvation report on 1/13/98 of the 1eacher by
Supervisor.
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14

10/98

Disatlowed for no UDO & no 1EP

UDO: Supporting documentation includes: (1) Related
Service Student Assistance records (RSSAs) and
teacher’s attendance record (showing the provider

is a teacher, who was substituting for the
regular teacher 1, who was on maternity
leave from 10/9/98 - 12/2/08): and {2) {new
document) C.V. s not an
SLP, but has credentials equivalent to a CCC, and has
in fact been an ASHA presenter).

IEP: Supporting documentation includes: {1) an IEP
from 6/7/99, which recommends speech language
therapy and states “no change™ from the last {EP,
mdicating that speech was recommended on the 1EP
covering this MOS; and (2) the first 3 pages of an [EP
dated 5/96.

12796

Disallowed for no services & no UDO

Services: Supporting documentation includes: (1)
student’s school attendance, which indicates that the
student was only absent four days in 12/96; and (2) the |
student’s 1EP recomiends speech language therapy
three times a week; and (3) the teacher’s attendance
records show no absences for 12/96.

UDO: The provider ( is an SLP and ASHA
certified; therefore no UDO documentation is
necessary.

21

4794

Disaliowed for no UDO & no referral

*

UDO: The orovider { Vis a teacher. and the
SUpeCrvisor ¢ is an SLP (and CCC, as noted by
the OIG). Supporting documemation includes: (1)
meeting agendas of the supervisor with teachers
(including a 4/94 meeting); and (2) a supervisory
observation report of the teacher by the supervisor
(1726/94).

Referral: Supporting documentation includes: (1) a
pediatric neurodevelopmental evaluation by a physician
recommending speech therapy (2/14/91); (2) a speech
evaluation on 3/9/93 by an SLP reccommending speech
language therapy. [OIG notes that the neuro-
developmental evaluation does not recommend speech.
but fails to note references to student’s disfluency and
physician’s conclusions and recommendations (at end
of evaluation) acknowledging speech impediments.}
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T

5/96

Disallowed for no UDO & no referral

e UDO: The provider (. . -is ateacher, and the
supervisor is not an SLP, but was supervised by an
SLP, CCC - Supporting documentation
includesi __ visitation log w{ -

s Referral: Supporting documentation includes (new
document) a speech cvaluation by an SLP on 1/25/94
recommending speech language therapy.

24

6/99

Dasatlowed for no services

*  Supporting documentation includes: (1) student’s
school attendance which indicates that he was presemt
at least 13 davs; and (2) the student’s 1EP, which
recommends speech language therapy twice a week.

4/98

Disallowed {or no services & no UDO

= Services: Supporting documentation includes: (1) the
student’s school attendance records; and (2) the
student’s 11/21/97 1EP, which recommends speech
services wice a week.

» _UDO: Supporting documentation includes: (1)
.. visitation log with the teacher’s supervisor for
Jan. 1998 through June 1999; and (2} {(new document)
X Mot an SLP, but
has credentials equivalent to a CCC, and has in fact
been an ASHA presenter),

28

3/01

Disallowed for no UDO

* The providers ) is a teacher, and the supervisor

is not SLP, but has credentials equivalent

to a CCC, and has in fact been an ASHA presenter.

Supporting documentation includes (1) (new

document ) C.V.; and (2)

visitation log with (visits on 10/6/00,

G125/0) & 4725101 reviewed teacher's records

and made substantive comments.

1799

Disallowed for no UDQ, no referral & no IEP

s Referral: Supporting documentation includes a
physician’s referral dated 3/9/99 recommending speech
language services.

» [EP: Supporting documentation includes: (1) an [EP
dated 11/5/99, which recommends speech therapy; and
(2) an IEP dated 12/17/96 recommending -

5
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speechilanguage therapy (not considered by OIG).

31

8700

Disallowed for no UDO

The provider ¢ 118 u teacher. and the supervisor
is an SLP, CCC. The MOS is
August and the provider is not the student’s regular
speech teacher. Supporting documentation (for the
regular speech teacher) includes: (1) a supervisory
observation report by supervisor (11710/99 & 4/8700);
{2) a repon of administrative visit by supervisor
(9714/99): (3) u STAF of the student by the supervisor
(9715/99), and {4) the supervisor's P77K meeting
agenda for 1/26/00 & agenda for 10/26/99 with
attendance sheet with regular teacher’s name on it.

12/96

Disallowed for no services, no UDO & no referral

»

Services: Supporting documentation includes (1)
student’s school attendance records, which indicate that
he had no absences in 12/96; (2) the teacher’™s
attendance, which indicates only two absences in
12/96; and (3) schedule for speech teacher, which
indicates the student is scheduled for speech therapy
Wednesdays at 11:25 a.m, and Fridays at 12:25 p.m.
{not considered by OIG).

UDO: Supporting documentation includes: (1)
memoranda from supervisor to “all speech
improvement teachers™ re: meetings of speech services
unit for the 1996 - 97 school year; (2) a memo re:
agenda of an Annual Conference of Manhattan
Teachers of Speech Improvement; and (3) a memo re:
Speech Progress Reports: Training of Teachers of
Speech Improvement,

34

1799

Disallowed for no services

[ ]

Supporting documentation includes: (1) the student’s
school attendance, which indicates that he was absent
only five days in 1/99; (2) the student’s 4/30/98 1EP,
which indicates that he was to receive speech language
services twice a week; (3) a speech/language progress
report dated 10/22/97 indicating that student “attends
regularly:” (4) teacher’s attendance indicating that she
was only absent four days in 1/99; and (5) teacher’s
specch schedule indicating that the student was
scheduled for speech therapy Mondays & Thursdays at
8:45-9:15 a.m. (These documents were not considered
by 01G.)
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Disallowed for no UDO

*

Supporting documentation includes STAFs of the
student by the supervisor (1074799 & 9/19/00). (The
OIG did not constder this documentation. )

36

10/96

Disallowed far no services, no UDO, no referral and no
EP

Services: Supporting documentation includes: (1) the
student’s school attendance, which indicates that he
was absent only four days in 10/96 (not considered by
OIG); and (2) {new document) 11/99 speechflanguage
progress report by the teacher indicating that the
student “attends regularly.”

UDO: Supponting documentation includes: (1)

visitation log with the supervisor to review
various 1eachers’ students’ TEPs; and (2) speech/
language progress report dated 6/10/96 by the teacher
with the supervisor’s name printed on it {discusses past
therapy and objectives and future therapy).

Referral: Supporting documentation includes: (1) (new
document) a physician’s recommendation for speech
therapy: and {2) {new document) a bilingual speech
language evaluation by an MA, CCC on 9/15/97.

IEP: Supporting documentation includes (new
document) an 1EP dated 9/24/97, which recommends a
“continuation™ of speech lunguage therapy.

37

5199

Disallowed for no UDO & no IEP

UDO: Supporting documentation includes: (1} a
speech/language progress report 1/730/96 by an SLP,
CCC; and (2) a STAF by an SLP dated 10/29/98.
{These documents were not considered by O1G.)

IEP: Supporting documentation includes: (1) IEP dated
4/10/97 recommending a continuation of speech/
language therapy: and (2) IEP dated 7/8/99
recommending a “continuation” of speech/language -
therapy.

39

4/95

Disallowed for no referral & no [EP

*

Referral: Supporting documentation includes (new
document) a speech language evaluation by an SLP
(1/95).

1EP: Supporting documentation includes an 1EP dated

v
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3/8/95 that recommends a “continuation” of speech
language therapy. (The OIG noted that the conference
date on the IEP 15 3/8/95, but claimed “the
overwhelming majority of the evidence in the IEP ...
represents information related to the 10/25/96 Update.™
But that IEP specifies that the related services are 10
“continue”, thus indicating that the services were on a
prior IEP),

40

5199

Disallowed {or no 1EP

Supporting documentation includes: {1) an IEP dated
12722197 recommending a “continuation” of speech
language therapy: and (2} an 1EP duted 6/1/99
recommending “continuation” of speech language
therapy.

a3

6/97

Disallowed for no UDO & no 1EP

*

UDO: Supporting documentation includes: (1) a
speach/language progress report dated 11/8/94 by an
SLP, CCC; (2) a STAF dated 9/20/00 by an SLP; and
(3) a speech/language evaluation dated 3/21/95 by an
MA, CCC. (These documents were not considered by
0IG)

IEP: Supponting documentation includes: (1) an IEP
dated 6/21/95 recommending speech language services:
and (2) a speech language progress report by an SLP
dated 3/20/98 which indicates that the services
provided reflect the current IEP recommendation of
speech language therapy (not considered by OIG).

4197

Disallowed for no UDO & no referral

*

UDO: The provider is a teacher, and the
Supervisor is an SLP. Supporting
documentation includes: (1) a supervisory observation
report for 11713795 of 1eacher by supervisor (not
considered by the OIG): (2) meeting agendas by

_%o Heads of Al Schools 2/6/97 - 6/2/97 re:
organizational and training meetings; (3) a STAF by
supervisor of student 12/9/97 (not considered by the
0O1G).

Referral: Supporting documentation includes a 6/14/96
speech evaluation recommending speech language
therapy (not considered by the O1G).

49

1701

Disallowed for no IEP

Supponine documentation includes: (1) an 1EP for

8
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1174799, recommending speech language therapy
2x30x3; and (2) an IEP dated 3/9/01 modifying speech
language therapy from 2x30x3 1o 3x30x3.

33

1/98

Disallowed for no [EP

» Supporting documentation includes an IEP dated
10/2/96, which recommends speech language therapy
2x30x3 with a teacher/provider update in 11797, (The
OIG applied un erroneous TEP standard by not
accepting the 11/97 weacher/provider update as a valid
review of the TEP and claiming that it did not constitute
an annual renewal of the IEP by the CSE. The [EP
need be reviewed annually, not renewed.)

54

11/00

Disaliowed for no UDO

* Supporting documentation includes: (1) a STAF dated
9/13/00 by the weacher. and cosigned by the supervisor,
an SLP; and (2) a speech/language evaluation and
progress report dated 11/22/99 by an SLP, CCC (not
considered by O1G).

56

4701

Disallowed for no UDO

s The provider T is a teacher, and the supervisor
}is an SLP (and CCC, as noted by the OIG).
Supporting documentation includes: (1) monthly
~ memos from supervisor to speech teachers re: speech
services unit meetings for 2000 - O with place and
time of meetings; and (2) STAF of student by
supervisor and teacher 10/16/00. (None of these
documents were considered by the OIG.).

10/96

Disallowed for no services, no UDO & no referra)

s Services: Supporting documentation includes student’s
school attendance, which indicates no school absences
in 10/96.

s UDO: Supporting documentation includes: (1) {(new
document) an evaluation by SLP CCC on 4/19/94,
4/26/94 and 5/3/94. and (2) (new document) a STAF
dated 1/24/98 by an SLP.

» Referral: Supporting documentation includes (new
document) a speech Janguage evaluation by an MS,
CCC dated 5/3/94 recommending speech language
therapy twice a week,
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61

3/99

Disallowed for no services. no UDO & no referral

» Services: Supporting documentation includes: (1)
speech teacher’s schedule which indicates that the
student was scheduled for Mondays & Thursdays at
1:25 ~ 2:10: (2) student’s school artendance which
indicates that he had no absences in 3/99; and (3)
teacher’s attendance which indicates that she was
absent only two days in 3/99. (These documents were
not considered by 01G.)

»  UDO: Supporting documentation includes: (1) a lesson
observation of the teacher dated 3/10/99; (2) an agenda
of meetings from supervisor 10 teachers for 10/98 ~
5799, indicating place & time (about 1 meeting/mo.);
and {3) (new documenis} STAFs of student by the
supervisor on 9/27/99 and by the supervisor and the
teacher on 9726/00.

62 |

2199

Disallowed for no services & no DO

e Services: Supporting documentation includes: (1)

student’s school attendance indicates that the student
had no absences in 2/99; and (2) (new document) the
student’s 1999/00 RSSA shows nearly perfect
attendance for speech language therapy services.

e UDO: The nrovider is a teacher, and supervisor
vis an SLP. Supponting documentation
includes a STAF of the student by the supervisor
{10/6/98).

| 5/98

Disallowed for no IEP

s Supporting documentation includes an JEP dated
376497 that contains notes of conference held on
1 1/17/97 (annual review), and recommends no change.
in service.

65 %

6/99

Disallowed Tor no services & no UDO

e Services: Supporting documentation includes student’s
school attendance, which indicates that the student had
no absences from school in 6/99 (not considered by the

OIG).

s  UDO: The provider is a teacher, and the
supervisor is an SLP CCC. Supporting
documentation includes: (1) a formal observation
report of teacher by supervisor (4/23/99). (2) a
clussroom observation report of teacher by assistant
principal {1/13/99): (3) meeting agendas for 1998 - 99

0
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re: speechispecial education; und (4) a STAF of student
by supervisor (1/25/99). (Except for the STAF, none
of these documents were considered by the 01G.)

66

11797

Disallowed for no services & no UDO

¢ Services: Supporting documentation includes: (1)
studen’s sehool attendance, which indicates that the
student was only absent 4 days (not considered by the
OIGY; and (2) (new document) teacher had no
absences that month,

»  UDO: The vrovider 1s a teacher, and the
supervisor isan SLP. Supporting
documentation includes: (1) a program adminstrative
visit by the supervisor {1/22/97): (2) 2 supervisory
observation report of the teacher by the supervisor
(31722197): (3) a STAF of the student by the supervisor;
and (4) supervisor’s mecting agendas for 2/6/96,
517196, 9724797 and 10/17/97 re: specch staff
development. (None of these documents were
considered by the 01G.)

67

6/99

Disallowed for no UDO

s The provider { 1s ateacher, and the
Supervisor: )is an SLP, CCC. Supporting
documentation includes: (1) (new document)
supervisor’s meeting agendas to District 1 speech
teachers: and (2) a STAF by supervisor of student
{9/15/98) (not considered by the OIG).

69

2/99

Disallowed for less than two services and no UDO

» UDO: Supporting documentation includes: (1) a
speech/language assessment dated 3/3/93 by an SLP
CCC: (2) a letter from two SLPs to the teacher re: her
presentation at a training session; and (3) a STAF by an
SLP dated 10/1/98. (These documents were not
considered by 01G.)

70

3/01

Disallowed for no UDO & no IEP

@ 1EP: Supporting documentation includes an IEP dated
10724401 that recommends “continued” speech
language therapy.

11797

Disallowed for no services, no UDO & no referral

s Services: Supporting documentation includes: (1)
student’s school attendance records, which indicate that
student had one absence in 11/97: {2) teacher’s

11
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attendance records, which indicate teacher was not
absent in 11/97; and (3) provider’s schedule for 9/97,
which indicates student scheduled for speech Mon. at
9:40 - 10:10 & Wed. at 12:55 - 1:25. (Neither the
provider’s attendance nor the provider’s schedule was
considered by the OIG.)

UDQ: The provider 'is a teacher, and the
supervisor yis an SLP (and CCC. us noted by
the OIG). Supporung documentation includes: (1) an
observation report of seacher by supervisor (3/16/98);
and (2) 11/19/97 agenda of meetings with special
education speech teachers. (None of these documents
were constdered by the O1G.)

Referral: Supporting documentation includes a medical
documeniation form completed by wimedical
diagnosis of “speech dysfluency due 1o mispronun-
ciation of certain letters™ (not considered by the OIG).

3/96

Diasallowed for no UDO & no referral

»

UDO: Supporting documentation includes: (1) (new

document) a speech/language progress report by an

S1.P, CCC duted 12/9/97: and (2) (new document) a
STAF by an SLP dated 10/23/98.

1799

Disallowed for no UDO

The provider _ 1is a teacher, and the

supervisor ~isan SLP (and CCC, as noted
by the OlG). Supporting documentation includes a
STAF of the student by the supervisor (1/12/99) (not
considered by the OIG).

78

1/98

Disallowed for no UDO & no referral

UDO: The provider § is a teacher, and the
supervisor § Vis an SLP {and CCC, as noted by
the O1G). Supporting documentation includes: (1)
meeting agendas with speech teachers for 2/11/97 () &
11719197; (2) a STAF of the student by the supervisor
dated 12/14/97 {7): and (3) (new document) an
observation report of the teucher by the supervisor
(3/24/98). _

Referral: Supporting documentation includes (new
document) a speech language evaluation by an SLP,
CCC on 7/18/94, which recommends speech language
therapy.

12
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1101

Disallowed for no UDO

» The provider . is ateacher, and the
supervisor _is an SLP. Supporting
documentation includes: (1) meeting agendas for
eachers 10700, 4/01 & 6/01 {not considered by the
OIG): and (2) a STAF of the student by the supervisor
(12/28/00).

83

Disallowed for no UDQO

» The provider ) is a teacher, and the
supervisor ' vis an SLP, CCC. Supporting
documentation includes STAFs of the student by the
apc{;:rvimr {(12/8/00 & 11/7/01) (not considered by the

).

84

598

Disallowed for no services & no UDO

i+ Services: Supponting documentation includes (new

doecument) student’s attendance records, which
indicate no absence in 5/98.

» UDO: Supporting documentation includes (new
document) a bilingual speech and Janguage evaluation
by an SLP, CCC dated 8/20/95.

85

5798

Disallowed for no UDO

o The provider ~ is ateacher, and the
supenvisor 1 -is an SLP, CCC. Supporting
documentation includes a STAF of the student by the
supervisor (12/8/97) (not considered by the OIG).

86

10/95

Disatlowed for no services, no UDO & no referral

o Scrvices: Supporting documentation includes student’s
school attendance, which indicates that the student had
no absences in 10/95.

»  UDO: Supporting documentation includes a speech
evaluation bw " SLP, of the student
@4/1/93). Ys an SLP but
the OIG claimed that she was not. In addition. the
State informed the OI1G that the provider was

,who is an SLP: therefore no UDO
documentation need be provided.

» Referral: Supporting documentation includes a speech
language evaloation (4/1/93) by an SLP
recnmmending speech language therapy; (2) a SLP

psioned an IEP (9/28/95) recommending

13
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speech language therapy 2x30x8 {not considered by the
0IG).

83

3199

Disallowed for no UDO, no referral & no IEP

e UDO: The provider . _ }is ateacher, and the
supervisor }is an SLP. Supporting
documentation includes: (1) a supervisory report of the
tcacher by the supervisor (1/28/99) (not considered by
the OIG): and (2) (new document) an “Overview of
CSS Staff Development Activities™ with u list of
supervisor's workshops.

» Referral: Supporting documentation (new document)
includes o chinical speech evaluation by an SLP, CCC
(10/26/98).

s [EP: Supponting documentauon includes an [EP from
11726797 with attuched pages from a 6/7/99 CSE
conference attended by the student’s specch teacher
{not considered by the OIG).

10/94

Disallowed for no UDO & no referral

e UDO: The provider }is a teacher, and the
supervisor is an SLP, CCC. Supporting
documentation includes: (1) supervisor’s meeting
agendas for 9/94 attaching professional development
materials; and (2) a supervisory obscevation report of
the teacher by the supervisor (5/13/95).

* Referral: Supporting documentation includes a speech
language cvaluation by an SLP recommending speech
language therapy (1/25/91) (pot considered by the
OlG).

94

8795

Disallowed for no services & no UDO

o Services: Supporting documentation includes: (1)
student’s school attendance indicates the student had
no absences in 8/95; and (2) the student’s TEP
recommended that he have speech language therapy
three times per week (not considered by the OIG).

s UDO: The provider, {is an SLP, therefore
no UDO documentation is required.

95

Disallowed for no LDO

o The provider is a teacher, and the

14
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supervisor tis an SLP. Supporting
documentation includes: (1) supervisory staff meeting
agendas from the supervisor 10 speech language
providers (1/99 - 4/99); (2) supervisory observation
reports of teacher by supervisor on 4/16/99 and
2/24/99; and (3) a STAF of the student by the
supervisor (10/98). (None of these documents were
considered by the 01G.)

97

12197

Disaliowed for no services & ao UDO

»

Services: Supporting documentation includes: (1)
student’s school attendance, which indicates that the
student was absent seven days in 12/97; (2) related
service provider reports (2/15/96 & 3/10/97) that note
student’s “very good attendance to specch class;” and
(3) student’s 1EP {4/2/97) indicates that the student
received speech language therapy twice a week. (The
OIG did not consider either the related services reports
or the 1EP)

UDO: The provides is an SLP, CCC, so
no UDO documentation is required.

99

2197

Disallowed for no services, no UDO & no referral

Services: Supporting documentation includes: (1)
student’s school attendance, which indicates that the
student had no absences in 2/97; and (2) student’s {EP
(1176796} indicates that specch language therapy was to
be provided three times a week (not considerced by the
Ol1G).

UDQO: The provider is a teacher, and the
supervisor is not an SLP, but the supervisor’s
SUpervisor ™ iz an SLP. Supporting
documentation includes: (1) a report of admimstrative
visit of teacher by supervisor (12/18/M6 & 10/7/96); (2)
memaos to Bronx speech teachers from supervisor (9/96
- 2/97) re: place and time of meetings. including
attendance sheets; teacher attended on 2/12/97, 11/8/96
& 10/10/96; and (3) a STAF of student by

{None of these documents were considered by the
01G)

Referral: Supporting documentation includes a STAF
by not considered by the OIG).

160

397

Disallowed for no services

Supporting documentation includes: (1) student's

&

15
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school attendance, which indicates that the student was
only absent two days in 3/97; and (2) the student’s
11/13/96 IEP, which recommends speech language
therapy 3 times a week {not considered by the OI1G).

16
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<OIG NOTE >:

Attachment D consists of detailed case
information corresponding to the 57 claims listed
in Attachment C.

ATTACHMENT D
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ATTACHMENT E
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Berbich, John (OIGJOAS) APPENDIX G

|
From. Eerzaen Jorr (DIG/CAS)
Sent: Tuescay, Jjuly 30, 2002 18 22 AM
Te. josier@asha ory’
Ce: Fetz Linda  Tzverer, Linda . Lascwsk:, Wikiam §: Rhades, Rhonda Zeinger, Jerry

fifauss Ricrara , Resmar, Peter; Keily, Sue ; Bonne. Eamong A' Provast, William G-
~cigen. imotny (OIG/0AS ), Jackson, Een (OIG/OAS), Hagg, Jonn [OIGIOAS): Wellins,
;gs;i)"{ i:Ols.:! CiG Eman Kevin (OIGICAS); Inzenlic, Victoria {OIG/OAS). Halko, Nicholas
36:59;53- Sharkey. Terence (OIGVCAS). Fratangeio, Michas! (OIG/OAS), Cavaaro, Tyeese
GICAS;
Subject: Queston Far ASHA Related Yo NYS's Lizensed Speech-Larguage Pathologists

Mr James Potter
Cirector of Governmert Relations and Public Pousy
Argrican Speech-Language Hearng Asssoialion [ASHA)

We rave a (Cliow-up ouesuen 1o cur Aprit §, 2002 meetaciphore conlerence relaled 1o cur ausit of New Yorx State's
(NYE] senool realtn clavms (o Medicad for speecn services  Our questior <8 2ms For complance with 42 CFR Pan

440 110 {2} would NYS's lice~sed spesch-anguage pathcogisis te equwalent i and rmeet the regurrements of a speech-
Ianguage sathsiomst who pessesses 2 Cendhicste of Cinical Competsnce (CCT) #om ASHAT if Iney sre not eguivalent or
mgel the tegurrements, clease crovice 2 gelalied expianalion as 1S why -

As packgrount 19 Duf QUESNCN, Juning oul Aprd §, 2002 meelngiconterence call wih DOJ Atiorney Carol Wallack, AUSA
Hob Sadowski ard the Office of Augt Services (TAS). we indicated that the Feceral Government was gerforming an audit
of NYS's speech school heallr claims 1o Mesicaid. Turng the meegting, we explained 1hat within NYS, speegch servicps 10
sChed! ana pressnoa: studenrts are dehvered Dy three types of individuals as follows: (1) a Teazher of the Speech and
Hearrg Hanoicapsec {TSHY) wrs ocssesses a Teacning Centificale em NYS, (2) a NYS icensed speech-tanguage
pathoiagis:, of {3} ar ASHA zenified speech patholzgist  Some indwiduals possess 31 three, some just the first two, and

olhers ar2 justa TSHK

Fegeral regulations govermng Medicaid reimdursement, found at 42 CFR Par 440 110 (C). state thal speech sevices
must be prov.ded dy or under e direction of a speech oaihologist or audiolegist. Tre regulat.ons deline a spegch
pathologist or audiologis: as an indidual wrp. (i} Has a certificate o clinical competence from the American Speech anc
Heanrg ASsOCiauon, (i) Has competed Ire equwvalent requirements and work expenence recessary lor the centifcate; or
() Has compleled 72 aCaTenve Program anc IS acIuinng supervised work experence to quaity for the certificate.”

NYS ras stovded wotter JuCance 1o s SCHOO Nealh providers The guidance siales that:n order 16 claim Medicaid
raimbursement Speech senices mus: oe sravided By or under 1he direclicn of an ASHA certhed speech pathologist “or”

2 NYS ligensed speech patnoeyst
1t1s our understanding that NYS offc.a!s believe tnatl their licensed speecn £2ir0i03:5!5 are eauvaient o and meet the
raqurements of 3 spesch cathologist with 3 CCC tram ASHA. ARhough we 0o not 2gree, DAS felt £ necessary lo consuit
witt ASHA offizials on trus question  Please provide us wih a wrillen respense ‘

On a f-al note, DOJ has "s'eoped aside” with respect 10 15 investigzacr of NYS's scheo! heain claims 1o Medicaid.
mowever, SMS officials rave requested that OAS centinue with its sudits of 1nis 2783

1 you ~ave any queshions ¢f woule lixe 1o meat please it me know  Thank you in aovance tor your consideralen

Jone W, Berpath

Audit Manager

HHS OI5 Office of Augs Senvices
(%458} 437-6280 £x1 228

1=



ACKNOWLEDGMENTS

This report was prepared under the direction of Timothy J. Horgan, Regional Inspector General
for Audit Services. Other principal Office of Audit Services staff who contributed include:

John Berbach, Audit Manager
Kevin Smith, Senior Auditor
Victoria Inzerillo, Auditor
Nicholas Halko, Auditor
Darlene Ahigian, Auditor
Steven Bugler, Auditor

Technical Assistance

David Phillips, Advanced Audit Techniques
Brenda Ryan, Statistical Specialist

For information or copies of this report, please contact the Office of Inspector General’s Public
Affairs office at (202) 619-1343.





