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December6, 2002 
Date 

RegionalInspectorGeneralfor Audit ServicesFrom 
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Acting RegionalAdministrator, 
Centersfor Medicare& MedicaidServices 

Subject Review of Medicare Payments for ServicesProvided to Incarcerated Beneficiaries in NYS during


the period January 1, 1997through December31, 1999


Report Number: A-O2-02-01002. I


This reportprovidesyouwith theresultsof our "Reviewof MedicarePaymentsfor Services 
Providedto IncarceratedBeneficiariesin New York State",duringtheperiodJanuary1, 1997 
throughDecember31, 1999. TheOffice of InspectorGeneral,the Office of Audit Services 
performedsimilarreviewsin nine otherstates. 

At the requestof SenatorGrassley,SenateFinance Committee, the Office of Inspector 
General, the Office of Audit Services undertook a review of Medicare payments for 
servicesprovided to incarceratedbeneficiaries. The objective of our review was to 
detennine whether Medicare fee-for-service claims paid in 10 Statesduring the 3-year 
period of January 1,1997 through December31, 1999 were in compliance with Federal 
regulations and Centers for Medicare & Medicaid Services (CMS) guidelines. New York 

State (NYS) was one of the 10 Statesselectedfor review. 

SenatorGrassley's requestwas made at the April 25, 2001 SenateFinance Committee 
hearing held to addressimproper payments in Federal programs. At this hearing, we 
releasedour national report entitled, Review ofMedicare Paymentsfor ServicesProvided to 
Incarcerated Beneficiaries, in which we found that the Medicare program had paid $32 
million in fee-for-service benefits on behalf of 7,438 incarceratedbeneficiaries during the 3-
year period mentioned above. Generally, no Medicare payments should be made when a 
beneficiary is in State or local custody under a penal authority since the State or other 
government componentis responsible for their medical and other needs. This is a rebuttable 
presumption that may be overcome only if certain strict conditions are met. These 
conditions are that there must be a State or local law requiring all such individuals, or I 

groups of individuals repaythe cost of medical servicesand the incarcerating entity must! 
enforce this requirement by diligently pursuing collection. 

In order to determinethe extent of improper Medicare payments made on behalf of 
beneficiaries reported as incarcerated,we reviewed a randomly selected statistical sample 
of 100 claims from eachof 10 selectedStates. The Statesselectedrepresentedabout 70 
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I percentof the$32million mentionedin ourApril 25,2001 reportandtheclaimsreviewed 
werefor servicesin the3-yearperiodcoveredin thatreport. 

I During our reviews in the 10 States,we found that Medicare payments are allowable for 
some categoriesof beneficiaries who are in custody under penal statute while unallowable 
for other categoriesof beneficiaries in custody underpenal statute. This has occurred 
becauseregulations and CMS guidelines require that the State or local law requiring 
repaymentof the costsof medical servicesand the enforcementrequirements may apply to 
categoriesof individuals, ratherthan to all individuals. A category of beneficiaries is 
comprised of beneficiaries with the samelegal status(e.g., not guilty by reasonof insanity -
NGRI). Therefore, the allowability of a Medicare payment depends on the beneficiary's 
specific categoryof legal status eventhough he or sheis in custody under a penal statute. 
During our review we found this an important distinction. 

Our reviewin NYS disclosedthatMedicarepaymentsfor 74of the 100claimssampled 
wereallowableunderMedicareregulationsandCMS guidelines. Theseincluded: 

50 claimsfor 29 beneficiarieswho werecommittedby court orderto mentalhealth 
facilities undersection330.201ofNYS's Criminal ProcedureLaw (CPL). Since 
thesebeneficiaries,underNYS law, hadan obligationto repaythe statefor their 
medicalservices,theMedicarepaymentswereconsideredallowable; 

Threeclaimsfor two beneficiarieswho wereplacedin NYS psychiatricfacilities 
for non-criminalreasons(i.e. civil commitments).Undera civil commitmentin 
NYS, the individualis consideredliable for servicesreceived. Therefore,the 
Medicarepaymentswereconsideredallowable; 

21 claimsfor 10beneficiaries,who,we believe,werenot incarceratedonthedate 
of service. 

However,16of the 100sampledclaims,totaling$597,wereconsideredunallowableunder 
MedicareregulationsandCMS guidelines,asfollows: 

13 claims for five beneficiaries, totaling $476, were unallowable under Medicare 
regulations, becausethe beneficiaries did not have a legal obligation to pay for the 
medical servicesreceived. The improper billing of these services occurred due to a 
misinterpretation by the NYS Office of Mental Retardation and Developmental 
Disabilities (OMRDD) of the StateMental Hygiene Law, regarding the financial 
liability of patients receiving medical services under a CPL 730.30 (fitness to 
proceed)criminal court order. 

1 Procedurefollowing verdictor pleaof notresponsibleby reasonof mentaldiseaseor defect (alsoreferred 

to as "Not Guilty by Reasonof Insanityor NGRI"). 

.
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Three claims for three beneficiaries, totaling $122, were inappropriately billed to 
Medicare for individuals residing in Federal or local correctional facilities. The 
Medicare providers apparentlywere unaware the individuals were incarcerated. 

For the remaining 10 claims in our sample,we were unable to confirm the whereaboutsof 
the beneficiaries at the time the serviceswere rendered,and therefore, could not determine 
whether the Medicare paymentswere allowable. 

As a result of the April 25, 2001 national report, CMS plans to establish an edit in its 
Common Working File (CWF) that will denyclaims for incarceratedbeneficiaries. Claims 
meeting the conditions for paymentwill not be subjectto this edit if the supplier or 
provider submitting the claim certifies, by using a modifier or a condition code on the 
claim, that he or shehas beeninstructed by the State or local government component that 
the conditions for Medicare paymenthave beenmet. We believe when fully implemented 
this enhancementwill prevent many improper payments for claims of incarcerated 
beneficiaries. However, we believe the CMS regional office and its contractors will need 
to educatesuppliers and providers on the proper useof the modifier or condition code. 
Also, claims with the modifier or condition code must be monitored to assurethe 
conditions for Medicare reimbursementaremet. Finally, CMS regional office should work 
with NYS mental health officials to resolve OMRDD's misinterpretation of the state 
mental hygiene law regarding patient liability for services. 

In responseto our draft report, the CMS regional office (RO) generally concurred with our 
conclusions and recommendations. 

INTRODUCTION 

BACKGROUND 

Under current Federal law and regulations, payments for Medicare payments made on 
behalf of beneficiaries in the custodyof law enforcementagenciesare generally 
unallowable except when certain requirementsare met. 

Undersections1862(a)(2)and(3) of theSocialSecurityAct, theMedicareprogramwill 
not payfor servicesif thebeneficiaryhasno legal obligationto payfor the servicesor if the 
servicesarepaid directly or indirectlyby a governmententity. Furthermore,regulationsat 
42 CFR411.4(b)(1)and(2) statein partthat: 

(a) General rule: Except asprovided in 411.8(b) (for servicespaid by a government 
entity), Medicare does not payfor service if. (1) the beneficiary has no legal 
obligation to payfor the service; and (2) no other person or organization (such as 
a prepayment plan ofwhich the beneficiary is a member)has a legal obligation to 

provide or payfor that service. 

.
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(b) Special conditionsfor servicesfurnished to individuals in custody ofpenal 
authorities. Payment maybe madefor servicesfurnished to individuals or groups 
of individuals who are in the custody of thepolice or other penal authorities or in 
the custody ofgovernment agencyunder a penal statute only if thefollowing 
conditions are met: 

(1) Stateor local law requires those individuals or groups of individuals to 
repay the cost ofmedical services theyreceive while in custody. 

(2) TheStateor local governmententity enforcestherequirementto pay by 
billing all suchindividuals,whetheror notcoveredbyMedicareor any 
other healthinsurance,andbypursuingcollection oftheamountstheyowe 
in thesamewayandwith thesamevigor that it pursuesthecollection of 
otherdebts. 

Under thesecriteria, Medicare payments on behalf of prisoners in custody of Federal 
authorities are not allowable since theseprisoners by definition are not subject to State or 
local laws regarding the tenDSof their care. For prisoners in custody of State or local 
government entities, the componentoperating the prison is presumedto be responsible for 
the medical needsof its prisoners. This is a rebuttable presumption that must be 
affinnatively overcome by the initiative of the State or local government entity. There 
must be a law requiring all individuals or groups of individuals in their custody to repay the 
cost of medical service. In addition, the entity must establish that it enforces the 
requirement to pay by billing and seeking collection from all individuals or groups of 
individuals in custody, whether insured or uninsured, with the same vigor it pursuesthe 
collection of other debts. Guidelines in CMS contractor manuals statethe government 
entity must enforce the requirement to pay and seekcollection from all individuals in 
custody with the samelegal status(e.g.,NGRI). 

Section202(x)(1)(A)of theSocialSecurityAct requiresthe (SSA)to suspendOld Age and 
SurvivorsandDisabilityInsurance(i.e.,SocialSecuritybenefits)to personswho are 
incarcerated.To implementthis requirement,SSA,with the assistanceof theFederal 
Bureauof Prisons(FBOP)andvariousStateandlocal entities,developedandmaintainsa 
databaseof incarceratedindividuals. 

The Office of InspectorGeneral matcheda file of incarceratedMedicare beneficiaries 
provided by SSA to CMS's National Claims History file for claims paid between 
January 1, 1997and December31, 1999. Based on the matching, a databasewas compiled 
of claims paid on behalf of beneficiaries whose SSA payments had beensuspendeddue to 
incarceration on the datesof service. A listing forNYS was created that included 6,370 
claims totaling $3,060,595. 
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OBJECTIVE, SCOPE AND METH 0 DO LOGY 

Our objective was to detemline whether Medicare payments for servicesprovided to 
beneficiaries reported incarceratedduring the period January 1, 1997through 
December31, 1999were in compliance with Medicare regulations and CMS guidelines. 
To achieve our objective, using the NYS listing we createdof6,370 claims totaling 
$3,060,595; we selectedand reviewed a random statistical sample of 100 fee-for-service 
claims totaling $28,911 paid during the period January 1, 1997 through December 31, 
1999. As part of our review, we: 

Q Reviewed applicable Federal laws and regulations; 

0 Met with CMS officials in Regionn to discussMedicarecriteriainvolving 
incarceratedbeneficiariesandwhetherMedicarecontractorsandprovidershadbeen 
contactedregardingsuchcriteria; 

[J Reviewed applicable Stateand local laws and regulations pertaining to health care 
cost liabilities for incarceratedbeneficiaries and other individuals in the penal 

system; 

a 	 Discussedwith officials fromtheNYS Office of Mental Health(OMH) andthe 
NYS OMRDDapplicablelaws,regulationsandproceduresrelatingto courtordered 
placementof individualsin statementalhealthfacilities,aswell asthepatients 
liabilities in receivingmedicalserviceswhile in suchfacilities; 

Q Contactedofficials of theMedicarefiscal intermediaryandcarriersin Regionn to 
ascertainif theyhavecontrolsin placeto detectclaimssubmittedonbehalfof 
incarceratedbeneficiaries; 

Q 	 Reviewed OMH and OMRDD collection proceduresand a limited judgmental 
sample of Medicare and non-Medicare patients who were under court ordered 
placement in statemental health facilities, in order to determine if collection 
procedures for repaymentof services,were adequateand applied uniformly in all 
cases; 

Examined the NYS Departmentof Corrections inmate website to detennine 
whether beneficiaries in our samplewere incarcerated on the claimed datesof 
service, and 

[J 

Checkedthe Federal Bureauof Prisons (FBOP) databaseto detennine if any 
beneficiaries were confined at the Federal prison, on the date of service. 

a 

We conductedour review in accordancewith generally acceptedgovernment auditing 
standards. Our review was limited in scope. The internal control review was limited to 
performing inquiries at the contractor level to determine if they have controls in place to 

I 

I 
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detectclaims submitted on behalf of incarceratedbeneficiaries. Our review was not 
intended to be a full scaleinternal control assessmentof the suppliers/providers and was 
more limited than that which would be necessaryto expressan opinion on the adequacyof 
the suppliers' or providers' operations taken as a whole. The objectives of our audit did 
not require an understanding or assessmentof the overall internal control structure of the 
suppliers and providers. We performed our review during the period October2001 through 
June 2002. 

FINDINGS AND RECOMMENDATIONS 

Since the prisoner data from SSA was not contained in CMS' s records, the Medicare fiscal 
intermediary and carriers in NYS did not have controls in place to detectclaims submitted 
on behalf of incarceratedbeneficiaries, or claims for thosewho met the Medicare exception 
underNYS law (e.g., NGRI cases). 

We reviewed a sampleof 100 Medicare claims for beneficiaries, who according to SSA 
records,were incarceratedin NYS, during the period January 1, 1997through 
December31, 1999. 

Our reviewdisclosedthatMedicarepaymentsfor 74of the 100claimssampledwere 
allowableunderMedicareregulationsandCMS guidelines.Theseincluded: 

50 claims for 29 beneficiaries who were committed by court order to mental health 
facilities under section330.20 of the state's Criminal Procedure Law (CPL). Since 
thesebeneficiaries, under law, had an obligation to repay the state for their medical 
services,the Medicare paymentswere considered allowable; 

Threeclaimsfor two beneficiarieswho wereplacedin statepsychiatricfacilities for 
non-criminalreasons(i.e.,civil commitments).Undera civil commitmentin NYS, 
theindividual is consideredliable for servicesreceived.Therefore,theMedicare 
paymentswereconsideredallowable,and 

21 claimsfor 10beneficiarieswho,we believe,werenotincarceratedonthedateof 
servIce. 

However,16of the 100sampledclaims,totaling $597,wereconsideredunallowableunder 
MedicareregulationsandCMS guidelines,asfollows: 

13 claims for five beneficiaries, totaling $476, were unallowable under Medicare 
regulations, becausethe beneficiaries did not have a legal obligation to pay for the 
medical servicesreceived. The improper billing of these services occurred due to a 
misinterpretation by the NYS Office of Mental Retardation and Developmental 
Disabilities (OMRDD) of the StateMental Hygiene Law (MHL), regarding the 

.
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financial liability of patients receiving medical services under a CPL 730.30 (fitness 
to proceed) criminal court order. 

Three claims for three beneficiaries, totaling $122, were inappropriately billed to 
Medicare for individuals residing in Federal or local correctional facilities. 

For the remaining 10 claims in our sample,we were unable to confirm the whereabouts of 
the beneficiaries at the time the serviceswere rendered,and therefore, could not determine 
whether the Medicare paymentswere allowable. 

Thefollowing tablesummarizestheresultsof ourreview: 

Allowable $27,248 74 41 
Unallowable 597 16 8 
Unable to Determine 1,066 1Q -2 
Totali ~ lQ.Q -55-

ALLOWABLE CLAIMS 

Our reviewshowedthatMedicarepaymentsfor 74claims,totaling $27,248,metMedicare 
reimbursementrequirements. 

NYS Mental Hygiene Law article 43.03(c) states,"Patients receiving services while being 
held pursuantto order of a criminal court, other than patients committed to the department 
pursuant to section330.20 of the criminal procedure law, or examination pursuant to an 
order of the family court shall not be liable to the department for such services." Further, 
an OMH policy letter dated August 22, 1985, stated, "Section 43.03 of the Mental Hygiene 
Law was amendedto establishpatient liability for the servicesrendered on or after 
08/02/85 to patients admitted under section330.20 of the Criminal Procedure Law. 
Therefore effective 08/02/85, we will investigate and bill CPL 330.20 patients following 
the sameprocedureas for any civil admission." In addition, the letter stated, "For new 
admissions,investigate and bill all payor sourcesincluding Medicare, Medicaid, and 

private ability." 

We found that 50 of the 74 allowable claims involved Medicare payments made on behalf 
of the beneficiaries placed in State-operatedmental health facilities under section 330.20 
becausethey were found to be NGRI. Theserepresented27 beneficiaries residing in OMH 
facilities and two residing in OMRDD facilities. Since thesebeneficiaries were placed in 
the facilities under section330.20 court orders, they were considered liable for all services 
received. 

.




Page8 +-GilbertKunken 

There Vf'erealso three claims allowed in which the beneficiaries had beenplaced in NYS 
mental health facilities but under civil commitments. Under a civil commitment order in 
NYS, tl1eindividual is consideredliable for servicesreceived. Therefore, the Medicare 
paymentswere consideredallowable. 

Our review of OMH and OMRDD collection proceduresand a limited judgmental sample 
of Medicare and non-Medicare patients in OMH or OMRDD facilities showed that, 
collection procedureswere adequateand applied uniformly for all patients. We believe 
that payJnentsmade on the beneficiaries' behalf were allowable and consistent with 
MedicaJrereimbursementrequirements,becauseNGRI patients were liable for their health 
care costs underthe NYS Mental Hygiene Law, and uniform collection procedureswere 
enforced. 

In 21 oflthe 74 allowable claims, representing 10 beneficiaries, we detemlined that the 
benefici~es were not incarceratedon the date of service. For example, we accessedthe 
NYS D~artment of Corrections inmate website and found that two beneficiaries, 
representing 12 claims, had beenparoled from the State prison prior to the date of service 
on the claim. Another beneficiary, representingtwo claims, had served his maximum 
prison sentenceand was releasedprior to the date of service. Further, based on our inquiry 
of the Medicare providers, there was nothing to lead us to believe the beneficiaries paroled 
or releasedfrom the Stateprisons were subsequentlyincarcerated in county or local prisons 
on the date of service. For six other claims allowed, the Medicare providers indicated the 
beneficiaries, were not incarcerated. In one instance,we determined that the beneficiary 
was not in prison, but rather in a nursing home. Nursing home staff indicated that the 
nursing home had beenin contact with SSA regarding an error in the cutoff of the 
beneficiary's SSA benefits. We will shareour findings with SSA for the beneficiaries who 
we believe were not incarceratedon the date of service. 

UNALIbw ABLE CLAIMS 
, 

We detetmined that Medicare payments for 16 of the 100 sampled claims, totaling $597, 
were improperly paid on behalf of beneficiaries who were incarcerated, or under court 
ordered eustodyof the State, on the date of service.I 
Beneficiaries in OMRDD Facilities 

In 13 of the 16 claims, for five beneficiaries, totaling $476, Medicare had been 
inappropriately billed for patients who were placed in OMRDD facilities under CPL article 
730.30. The Medicare payments for theseclaims were unallowable, becausethe 
beneficiaries did not have a legal obligation to pay for the medical services. 

NYS M~tal HygieneLaw article43.03(c),states,"Patientsreceivingserviceswhile being 
held p~uant to orderof a criminalcourt,otherthanpatientscommittedto the department 
pursuantto section330.20of thecriminalprocedurelaw, or examinationpursuantto an 
orderof the familycourtshall notbeliable to the departmentfor suchservices." 

I 
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Although article 43.03(c) is applicable to court orderedpatients under both the OMH and 
OMRDD, there is inconsistent treatmentand interpretation of this law by thesetwo mental 
health offices within NYS. The OMH does not bill the patient or Medicare for treatment. 
Conversely, the OMRDD believes it is proper to bill patients and Medicare for medical 
serviceswhile the patient is being evaluated under an article 730.30 "fitness to proceed" 
order. 

The OMRDD's Deputy Counsel, in a letter datedJanuary30,2002, acknowledged the 
difference in interpretation of the law between OMH and OMRDD, but indicated the 
distinction was basedon differences in the type of patient and type of servicesprovided 
eachpatient. 

Accordingto IlliS Office of Counselfor the InspectorGeneral(OCIG): 

"It would be improper for OMRDD to bill Medicarefor medical services while an 
individual is under an Article 730 court order since MHL 43. 03 (c)does not make a 
distinction for liability offees basedon the type ofservice or treatmentprovided. The 
statute explicitly requires that thepatient will not be liable to the departmentfor "services" 
if held pursuant to a criminal court order. Thestatute neither defines the services that are 
covered nor does it exclude services that will becovered. Therefore, on its face, the statute 
appears to cover any/all servicesprovided to thepatient while being held pursuant to a 
criminal court order. Moreover, neither the statute nor caselaw address "outside medical 
services." Finally, theJanuary 30, 2002 letter from the Deputy Counselfor OMRDD fails 
to provide anylegal basisfor anydistinction for liability offeesfor patients committed 
pursuant to an Article 730 court order. " 

As a result, we believe OMRDD was inappropriate in its interpretation of the State law and 
in billing Medicare for thesepatients. 

IncarceratedBeneficiaries 

In three of the 16 claims, for three beneficiaries, totaling $122, we determined that the 
beneficiaries were residing in Federal or local correctional facilities on the date of service. 
In one instance,we accessedthe FBOP databaseand found that the beneficiary was listed 
in the Federal prison systemon the date of service. For the two other cases,we determined 
from provider records and inquiry with prison staff that the individuals were incarceratedin 
local county prisons on the date of service. The Medicare providers apparentlywere 
unawarethe individuals were incarcerated. 

UNABLE TO DETERMINE ALLOW ABILITY OF CLAIMS 

Fortheremaining10claimsin oursample,representingsix beneficiaries,we wereunable, 
despitenumerousefforts,to confinnthewhereaboutsof thebeneficiariesatthetime the 
serviceswererendered.Forexample,in reviewingrecordsfor thesebeneficiaries,we 
notedcontradictoryaddressinfonnationbetweenthe claimandproviderrecords,orI 

I 
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encounterednon-cooperativeMedicareproviders,whichhinderedour attemptsto locate 
thebeneficiariesanddeterminewhethertheywereincarceratedonthe datesof service. 

I Since we could not verify if the beneficiary was in custody at the time the serviceswere 
rendered,we were unable to detem1inewhether the Medicare claims were allowable. 

I 
CONCLUSIONS AND RECOMMENDATIONS 

Our review in NYS detennined that 16 claims out of our sample of 100 claims did not meet 
Medicare reimbursementrequirements. We did not examine the remaining 6,270 claims in 
the universe. IfCMS decidesto consider re-adjudication of theseremaining claims, we 
believe a cost benefit analysis should be done taking into consideration the small dollar 
amount, the ageof the claims, and the difficulties we encounteredin determining the 
whereaboutsof beneficiaries due to the ageof the claims. 

We found during our audit period that Medicare payments on behalf ofNGRI beneficiaries 
in State-operatedmental health facilities in NYS were allowable becauseof provisions in 
NYS law that requires theseindividuals to pay for their medical care. Further, we found 
that the State's OMH and OMRDD implemented this provision with due diligence. 
However, we believe that CMS through its regional offices needsto monitor theseclaims 
in the future to ensuretheseconditions for paymentcontinue to be met. 

As a result of our April 25, 2001 report, we have beeninformed that CMS plans to 
establishan edit in CWF that will deny claims for incarceratedbeneficiaries. Claims 
meeting the conditions for paymentwill not be subjectto this edit if the supplier or 
provider submitting the claim certifies, by using a modifier or condition code on the claim, 
that he or shehas beeninstructed by the State or local government component that the 
conditions for Medicare paymenthave beenmet. The modifier or condition code will be 
pivotal in paying or denying claims for incarceratedbeneficiaries. 

We, therefore,recommendthattheCMS regionaloffice: 

Require its contractors to monitor future claims made on behalf ofNGRI 
beneficiaries to ensurethe conditions for paymentcontinue to be met. 

Makea concertedeffortthroughits contractorsto educatesuppliersandproviders 
onthemeaningof the modifier or conditioncodeandcircumstancerelatingto their 

properuse. 

Require its contractorsto monitor claims with the modifier or condition code after 
implementation to assurethe conditions required in 42 CFR 411.4 (b) are met. 

Work with NYS mentalhealthofficials to resolveOMRDD's misinterpretationof 
thestatementalhygienelawregardingpatientliability for services. 

.
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CMS RESPONSE 

The CMS RO respondedto our draft report on November 8, 2002, and indicated general 
concurrencewith our conclusions and recommendations. However, the CMS RO stated, 
they, rather than the Medicare contractors(aswe had recommended in our draft report), 
would be in a better position to assistOMRDD in correcting their procedures. (We agree 
and have revised our recommendation accordingly.) Regarding the monitoring of future 
claims, CMS RO stated that this could be achieved through use of a Common Working 
File edit, establishmentof claim condition codesand data sharing with the Social Security 
Administration. They indicated, theseactions must be addressedby their Central Office as 
part of a national initiative. Finally, they agreedwith our recommendation that provider 
educationwould be a useful measureto prevent inappropriate billings. The text of the 
CMS responseto our draft report is included in the Appendix to this report.I 



I

I 

I 

I 
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APPENDIX 

ltegion-II 

I 
Date: November8, 200].~'/

I -~ ~.-.,-..
From: GilbertKunken ~ 

Acting RegionalAdministrator 
I 

To: Timothy Horgan 
Regional InspectorGeneralfor Audit Services 

I Subject: Responseto Draft Report, Common Identification Number: A-O2-02-01002,Review of 
Medicare Paymentsfor ServicesProvided to IncarceratedBeneficiaries in New York State 
during the period January I, 1997through December31, 1999 

The New York Regional Office of CMS agreeswith your general conclusionthat, although there were 
someinstancesin which Medicare paymentmay have beenpaid for servicesto non-qualified 
beneficiaries, the small dollar amountinvolved does not supportan effort to investigate the claims and 
recoup any overpaymentsthatareestablishedasa result. In addition, given the ambiguity of the 
coveragestatusof incarceratedMedicarebeneficiaries in New York State,we believe that it may not 
be costeffective to attemptto establishwith completeassurancethat no paymentsfor non-covered 
servicesare processedin the future. We suggestthat the following stepswould be the most effective 
way to reducethe incidenceof paymenterrors for thesebeneficiaries: 

I 

.A majority of the incorrectpaymentswere madebecauseof a misinterpretation by the NYS Office 
of Mental Retardationand DevelopmentalDisabilities (OMRDD) of the StateMental Hygiene 
Law regarding financial liability of patients receiving medical servicesundera CPL 730.30 (fitness 
to proceed)criminal court order. Your draft recommendsthat the Medicare contractors in New 
York work with the Statemental healthofficials to correctthis misinterpretation. We think the 
CMS Regional Office, which works with Stateofficials on mattersof policy and interpretation of 
health careprogram law andregulation, is betterplacedto assistOMRDD in correcting their 
procedures. The six Medicarecontractorsthat payclaims for servicesin New York Statewould 
not be as authoritative or effective in addressingthis matter. 

.The first and third of your draft recommendations(page 10of the report)seemto us to cover the 
sameground and might be combined. We believe it would be feasible to implement contractor 
investigation of incarceratedbeneficiary claims on a samplebasisif the necessaryconditions are 
established. Those conditions arethe establishmentof the Common Working File edit to deny 
claims for incarceratedbeneficiaries,establishmentof the claim condition code which would 
permit payment in appropriatesituations,and a datasharing agreementwith the Social Security 
Administration to obtainits file of incarceratedMedicare beneficiaries. All of theseare actions 
that must be addressedby our CentralOffice as partof a national initiative ratherthan as a single 
stateor regional matter. Issuesof cost, technical feasibility and competingopportunities would be 
part of the CMS decisionmaking process. 

.We believe that directedprovider educationwould be a useful measureto preventinappropriate 
billing, as you recommend. 

Thank you for the opportunity to commenton the draft report. If you would like to discusstheseissues 
with us, pleasecontactSandraTokayer at extension4-2505. 
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