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Overpayments

Why OIG Did This Audit

e The Medicare hospice benefit allows providers to claim Medicare reimbursement for hospice services
provided to individuals with a life expectancy of 6 months or less who have elected hospice care.

e Previous Office of Inspector General audits and evaluations found that Medicare inappropriately paid
for hospice services that did not meet certain Medicare requirements.

e This audit report, part of a series of hospice compliance audits, determined whether hospice services
provided by Hospice of the Valley — West (HOV) complied with Medicare requirements.

What OIG Found

e HOV complied with Medicare billing requirements for 85 out of the 100 hospice claims we reviewed.
However, the remaining 15 claims did not comply with Medicare requirements, resulting in
overpayments totaling $69,184 from July 1, 2020, through June 30, 2022 (audit period).

Error = Number of Errors [Amount Overpaid]

Terminal

Supported

Level of Care
NotSupportad . 1 Error [$4,288]

e The errors occurred primarily because HOV did not always follow its policies and procedures to prevent
the incorrect billing of Medicare claims for hospice services.

e On the basis of our sample results, we estimated that, of the $86 million Medicare paid HOV, HOV
received at least $8.6 million in unallowable Medicare reimbursement for hospice services for the audit
period.

What OIG Recommends

We made three recommendations, including that HOV refund to the Federal Government the $8.6 million in
estimated overpayments. Our complete recommendations are found in the audit report.

HOV did not concur with any of our recommendations.
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INTRODUCTION
WHY WE DID THIS AUDIT

The Medicare hospice benefit allows providers to claim Medicare reimbursement for hospice
services provided to individuals with a life expectancy of 6 months or less who have elected
hospice care. Previous Office of Inspector General (OIG) audits and evaluations found that
Medicare inappropriately paid for hospice services that did not meet certain Medicare
requirements. This audit is part of a series of hospice compliance audits.? Using computer
matching, data mining, and data analysis techniques, we identified hospices at risk of
noncompliance with Medicare requirements. For this audit, we selected Hospice of the
Valley - West (HOV).

OBJECTIVE

Our objective was to determine whether hospice services provided by HOV complied with
Medicare requirements.

BACKGROUND
The Medicare Program

Title XVIII of the Social Security Act (the Act) established the Medicare program, which provides
health insurance coverage to people aged 65 and over, people with disabilities, and people with
end-stage renal disease. The Centers for Medicare & Medicaid Services (CMS) administers the
Medicare program.

Medicare Part A, also known as hospital insurance, provides for the coverage of various types of
services, including hospice services.? CMS contracts with Medicare Administrative Contractors
(MACs) to process and pay Medicare hospice claims in four home health and hospice
jurisdictions.

The Medicare Hospice Benefit
To be eligible to elect Medicare hospice care, a person enrolled in Medicare (enrollee) must be

entitled to Medicare Part A and certified by a physician as being terminally ill (i.e., as having a
medical prognosis with a life expectancy of 6 months or less if the illness runs its normal

1 See the OIG Work Plan summary: “Series: Review of Hospices’ Compliance with Medicare Requirements” which
includes hospice compliance audit reports issued by the OIG.

2The Act §§ 1812(a)(4) and (5).

Medicare Hospice Provider Compliance Audit: Hospice of the Valley - West (A-09-23-03004) 1


https://oig.hhs.gov/reports/work-plan/browse-work-plan-projects/w-00-24-35783/

course).?® Hospice care is palliative (supportive), rather than curative, and includes, among
other things, nursing care, medical social services, hospice aide services, medical supplies, and
physician services. The Medicare hospice benefit has four levels of care: (1) routine home care,
(2) continuous home care (CHC), (3) inpatient respite care, and (4) general inpatient care (GIP).
Medicare provides an all-inclusive daily payment based on the level of care.?

Enrollees eligible for the Medicare hospice benefit may elect hospice care by filing a signed
election statement with a hospice.> Upon election, the hospice assumes the responsibility for
medical care of the enrollee’s terminal illness, and the enrollee waives all rights to Medicare
payment for services that are related to the treatment of the terminal condition or related
conditions for the duration of the election, except for services provided by the designated
hospice directly or under arrangements or services of the enrollee’s attending physician if the
physician is not employed by or receiving compensation from the designated hospice.®

The hospice must submit a notice of election (NOE) to its MAC within 5 calendar days after the
effective date of election. If the hospice does not submit the NOE to its MAC within the
required timeframe, Medicare will not cover and pay for days of hospice care from the effective
date of election to the date that the NOE was submitted to the MAC.”

Enrollees are entitled to receive hospice care for two 90-day benefit periods, followed by an
unlimited number of 60-day benefit periods.® At the start of the initial 90-day benefit period of
care, the hospice must obtain written certification of the enrollee’s terminal iliness from the
hospice medical director or the physician member of the hospice interdisciplinary group and
the enrollee’s attending physician, if any.® For subsequent benefit periods, a written

3The Act §§ 1814(a)(7)(A) and 1861(dd)(3)(A) and 42 CFR §§ 418.20 and 418.3.

442 CFR § 418.302. For dates of service on or after January 1, 2016, there are two daily payment rates for routine
home care: a higher rate for the first 60 days and a lower rate for days 61 and beyond (80 Fed. Reg. 47142, 47172
(Aug. 6, 2015)).

542 CFR § 418.24(a)(1). After our audit period, § 418.24(a)(1) was redesignated to § 418.24(a) at 89 Fed. Reg.
64202, 64272 (Aug. 6, 2024), effective Oct 1, 2024.

6The Act § 1812(d)(2)(A) and 42 CFR § 418.24(e). During our audit period, § 418.24(e) was redesignated to
paragraph (f) at 86 Fed. Reg. 42528, 42605 (Aug. 4, 2021), effective Oct. 1, 2021, and, after our audit period, §
418.24(f) was redesignated to paragraph (g) at 89 Fed. Reg. 64202, 64272 (Aug. 6, 2024), effective Oct 1, 2024.

742 CFR §§ 418.24(a)(2) and (a)(3). After our audit period, § 418.24(a)(2) and (a)(3) were redesignated to
paragraphs (e) and (e)(1) at 89 Fed. Reg. 64202, 64272 (Aug. 6, 2024), effective Oct 1, 2024.

842 CFR § 418.21(a).
% A hospice interdisciplinary group consists of individuals who together formulate the hospice plan of care for
terminally ill enrollees. The interdisciplinary group must include a Doctor of Medicine or Osteopathy, a registered

nurse, a social worker, and a pastoral or other counselor, and may include others, such as hospice aides,
therapists, and trained volunteers (42 CFR § 418.56).
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certification by only the hospice medical director or the physician member of the hospice
interdisciplinary group is required.'® The initial certification and all subsequent recertifications
must include a brief narrative explanation of the clinical findings that supports a medical
prognosis with a life expectancy of 6 months or less.!! The written certification may be
completed no more than 15 calendar days before the effective date of election or the start of
the subsequent benefit period.!?

A hospice physician or hospice nurse practitioner must have a face-to-face encounter with each
hospice enrollee whose total stay across all hospices is anticipated to reach a third benefit
period. The physician or nurse practitioner conducting the face-to-face encounter must gather
and document clinical findings to support a medical prognosis with a life expectancy of 6
months or less.!3

Effective for dates of service beginning January 1, 2016, hospices can claim a service intensity
add-on (SIA) payment for direct patient care provided by a registered nurse and/or a social
worker to an enrollee receiving routine home care during the last 7 days of life.4

Hospice providers must establish and maintain a clinical record for each hospice patient.'> The
record must include all services, whether furnished directly or under arrangements made by
the hospice. Clinical information and other documentation that support the medical prognosis
of a life expectancy of 6 months or less if the terminal illness runs its normal course must be
filed in the medical record with the written certification of terminal illness.®

Limitation on Recovery of Overpayments

Medicare contractors may reopen a claim for good cause within 4 years from the date of the
initial determination or redetermination.!’ National Government Services, Inc. (NGS), HOV’s

1042 CFR § 418.22(c). After our audit period, § 418.22(c) was revised to permit the physician designee (as defined
in § 418.3) to certify terminal illness when the medical director is not available. 89 Fed. Reg. 64202, 64272 (Aug. 6,
2024), effective Oct 1, 2024.

1142 CFR § 418.22(b)(3).

1242 CFR § 418.22(a)(3).

1342 CFR §§ 418.22(a)(4), (b)(3)(v), and (b)(4).

14 To be eligible for an SIA payment, the enrollee must be discharged from the hospice due to death (42 CFR §§
418.302(b)(1)(i) and (ii)).

15 42 CFR §§ 418.104 and 418.310.
16 42 CFR §§ 418.22(b)(2) and (d)(2).

17 42 CFR § 405.980(b)(2).
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Medicare contractor, reopened all claims in our audit sample frame within 4 years from the
date of the initial determination of each of those claims.

Section 1870 of the Act prohibits the recovery of Medicare fee-for-service overpayments if the
provider was without fault with respect to the overpayment.® A provider is presumed to be
without fault for Medicare fee-for-service overpayments if the overpayment determination is
made by the Medicare program after the fifth year following the year in which notice of such
payment was sent to the provider.’> MACs typically waive recovery in accordance with this
presumption, but have the authority to determine whether there is sufficient evidence to rebut
the presumption.

Hospice of the Valley - West

HOV is a not-for-profit hospice provider located in Phoenix, Arizona. From July 1, 2020, through
June 30, 2022 (audit period), HOV provided hospice services to approximately 7,000 enrollees
and received Medicare reimbursement of about $86 million.2°

HOW WE CONDUCTED THIS AUDIT

Our audit covered 20,780 claims totaling $85,867,467 in payments for services provided during
our audit period.?! We reviewed a random sample of 100 of these claims, totaling $419,336, to
determine whether hospice services complied with Medicare requirements. Specifically, we
evaluated compliance with selected billing requirements and submitted these sampled claims
and the associated medical records to an independent medical review contractor to determine
whether the services met coverage, medical necessity, and coding requirements.

We conducted this performance audit in accordance with generally accepted government
auditing standards. Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe that the evidence obtained provides a reasonable
basis for our findings and conclusions based on our audit objectives.

18 Section 1870; 78 Fed. Reg. 74230, 74445 (Dec. 10, 2013); Medicare Financial Management Manual, chapter 3,
§§ 70.3 and 80.

19 Section 1870; 78 Fed. Reg. 74230, 74445 (Dec. 10, 2013); Medicare Financial Management Manual, chapter 3,
§§ 70.3 and 80.

20 Claims data for the period July 1, 2020, through June 30, 2022, was the most current data available when we
started our audit.

21 |In developing this sampling frame, we included hospice claims for which a payment was made from the

Medicare Trust Fund and claims that were not identified in the Recovery Audit Contractor data warehouse as
having been reviewed by another party.
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Appendix A describes our audit scope and methodology, Appendix B describes our statistical
sampling methodology, Appendix C contains our sample results and estimates, and Appendix D
contains the results of our audit by sample item.

FINDINGS

HOV complied with Medicare billing requirements for 85 of the 100 hospice claims we
reviewed. However, the remaining 15 claims did not comply with Medicare requirements
resulting in overpayments totaling $69,184. The figure below provides a breakdown of the
error types, number of claims in error and the associated overpayments.

Figure: Hospice Billing Errors

Error = Number of Errors [Amount Overpaid]

Terminal

Supported

Level of Care
Not Supported . 1 Error [34,288]

These errors occurred primarily because HOV did not always follow its policies and procedures
to prevent the incorrect billing of Medicare claims for hospice services.

On the basis of our sample results, we estimated that HOV received at least $8.6 million in
unallowable Medicare reimbursement for hospice services for the audit period.??

TERMINAL PROGNOSIS NOT SUPPORTED

To be eligible for the Medicare hospice benefit, an enrollee must be certified as being
terminally ill (i.e., as having a medical prognosis with a life expectancy of 6 months or less if the
illness runs its normal course). Enrollees are entitled to receive hospice care for two 90-day
benefit periods, followed by an unlimited number of 60-day benefit periods. At the start of the
initial 90-day benefit period of care, the hospice must obtain written certification of the
enrollee’s terminal iliness from the hospice medical director or the physician member of the
hospice interdisciplinary group and the individual’s attending physician, if any. For subsequent
benefit periods, a written certification from the hospice medical director or the physician

22 specifically, we estimated that HOV received at least $8,614,887 in overpayments. To be conservative, we
recommend recovery of overpayments at the lower limit of a two-sided 90-percent confidence interval. Lower
limits calculated in this manner are designed to be less than the actual overpayment total at least 95 percent of
the time.
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member of the hospice interdisciplinary group is required. Clinical information and other
documentation that supports the enrollee’s terminal prognosis must accompany the physician’s
certification and be filed in the medical record with the written certification of terminal
illness.?3

For 14 of the 100 sampled claims, the clinical records provided by HOV did not support the
associated enrollee’s terminal prognosis. Specifically, the independent medical review
contractor determined that the records for these claims did not contain sufficient clinical
information and other documentation to support the medical prognosis of a life expectancy of
6 months or less if the terminal illness ran its normal course. Overpayments associated with
these 14 claims totaled $64,896.

LEVEL OF CARE NOT SUPPORTED

Medicare reimbursement for hospice services is made at predetermined payment rates—based
on the level of care provided—for each day that an enrollee is under the hospice’s care. The
four levels are: (1) routine home care, (2) CHC, (3) inpatient respite care, and (4) GIP care.?* GIP
care is provided in an inpatient facility for pain control or acute or chronic symptom
management that cannot be managed in other settings, such as the enrollee’s home, and is
intended to be short-term.?> Routine home care is the least expensive level of hospice care,
followed by inpatient respite care, GIP care, and CHC, which is the most expensive level of
hospice care.

For one claim in our sample, the associated enrollee’s clinical record did not support the need
for the claimed GIP level of care. For the 8 days of GIP that were billed, the enrollee’s medical
condition supported a short-term inpatient stay for pain control or acute or chronic symptom
management that could not feasibly be provided in other settings for 3 of those days.
However, the other 5 days should have been billed at a routine level of care. Specifically, the
associated enrollee’s hospice care needs could have been met if HOV had provided services at
the less expensive routine level of care.?® Overpayment associated with this claim totaled
$4,288.

2342 CFR §§ 418.22(b)(2) and 418.104(a).

24 Definitions and payment procedures for specific level-of-care categories are codified at 42 CFR § 418.302. For
dates of service on or after January 1, 2016, there are two daily payment rates for routine home care: a higher rate
for the first 60 days and a lower rate for days 61 and beyond (80 Fed. Reg. 47142, 47172 (Aug. 6, 2015)).

2542 CFR §§ 418.302(b)(4) and 418.202(e).

26 \We used the applicable payment rates and questioned the difference in payment amounts between the GIP and

routine levels of care.
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HOSPICE OF THE VALLEY - WEST DID NOT ALWAYS FOLLOW PROCEDURES TO PROPERLY
CLAIM HOSPICE SERVICES

The 15 inappropriately billed claims did not comply with Medicare requirements because staff
did not consistently follow HOV’s written procedures designed to ensure that enrollees have a
terminal prognosis of a life expectancy of 6 months or less if the terminal illness ran its normal
course and the enrollees received the appropriate level of care. HOV had written procedures to
identify and prevent noncompliance with Medicare requirements related to clinical review,
proper coding, and billing of hospice claims. Additionally, HOV stated that its billing team
attends online Medicare training webinars to stay up to date on hospice billing regulation
changes. Despite establishing these procedures and ongoing training, we determined that 15
sampled claims did not comply with Medicare requirements.

RECOMMENDATIONS

e We recommend that HOV refund to the Federal Government the estimated $8,614,887
in overpayments for claims for hospice services that did not comply with Medicare
requirements, excluding amounts presumed to be unrecoverable under the Section
1870 waiver of liability provision.?” 28

e We recommend that HOV consider conducting one or more internal audits or
investigations for claims after our audit period, based on the findings identified by this
audit, to identify any similar overpayments the provider might have received and return
any identified overpayments to the Medicare program.

e We recommend that HOV provide additional training to clinical personnel on its policies
and procedures to continually validate that the enrollees met the requirements for
hospice (i.e., terminal prognosis of a life expectancy of 6 months or less if the terminal
illness ran its normal course and the enrollees received the appropriate level of care).

27 0IG audit recommendations do not represent final determinations by Medicare. CMS, acting through a MAC or
other contractor, will determine whether overpayments exist and will recoup any overpayments consistent with its
policies and procedures. Providers have the right to appeal those determinations and should familiarize
themselves with the rules pertaining to when overpayments must be returned or are subject to offset while an
appeal is pending. The Medicare Part A and Part B appeals process has five levels (42 CFR § 405.904(a)(2)), and if a
provider exercises its right to an appeal, the provider does not need to return overpayments until after the second
level of appeal. Potential overpayments identified in OIG reports that are based on extrapolation may be
re-estimated depending on CMS determinations and the outcome of appeals.

28 NGS retains the authority to determine whether there is sufficient evidence to rebut the Section 1870 “fifth year
following” “without fault” presumption that might limit the recovery of any of these overpayments.
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HOSPICE OF THE VALLEY — WEST COMMENTS AND
OFFICE OF INSPECTOR GENERAL RESPONSE

In written comments on our draft report, HOV, through its attorney, did not concur with our
findings and recommendations.?® Specifically, HOV said that it strongly disagrees with our
determination for the 15 sampled claims questioned in our draft report. Also, HOV disagreed
with our first recommendation stating that it does not believe it was overpaid for hospice
services. For the second recommendation, HOV stated that it has not identified any issues that
would compel HOV to conduct additional reviews, and for the third recommendation, HOV
stated that it already has a dedicated team of professionals to train staff on compliance.

HOV provided additional documents as an attachment to the written comments. The
additional documents for each of the 15 sampled claims included: (1) rebuttal of the denial
reasons from HOV’s medical director, (2) attestation from HOV’s hospice physician who
certified the patients’ terminal iliness and oversaw the patient care, and (3) letter from HOV’s
independent medical reviewer concurring with HOV’s assessments. HOV’s comments,
excluding the attachment, are included as Appendix E.3°

After reviewing HOV’s comments and additional documents, we maintain that our findings and
recommendations are valid. We note that our audit recommendations do not represent final
determinations by the Medicare program but are recommendations to the Department of
Health and Human Services’ action official. The action official—in this case, CMS—may
reexamine the 15 sampled claims that we recommended for disallowance and determine
whether an overpayment exists.

HOSPICE OF THE VALLEY — WEST DISAGREED WITH OUR DETERMINATIONS FOR 15 SAMPLED
CLAIMS

In regard to our determination for the 15 sampled claims, HOV stated that it believes our
medical reviewer misapplied applicable Medicare hospice regulations and standards and did
not give great weight to certifying physicians’ clinical judgment of terminal illness. HOV also
indicated that it was not given the opportunity to engage directly with our medical reviewer
and that we did not consider impact of the COVID-19 public health emergency (PHE). In
addition, HOV objected to, and raised concerns about, our use of extrapolation and stated that
we should forgo extrapolation.

2% The comments to our draft report consisted of two separate letters: one from HOV’s Executive Director, and one
from its attorney. We considered comments from the two letters as HOV Comments.

30 The attachment is not included in this report because it contains personally identifiable information.
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Application of Medicare Hospice Requirements
Hospice of the Valley — West Comments

HOV stated that our medical reviewer misapplied the applicable Medicare hospice regulations,
misinterpreted clinical documentation, and overlooked key aspects documented within the
medical records. Specifically, HOV stated that our medical reviewer: (1) applied inconsistent
and erroneous clinical standards when determining whether documentation supported a
terminal prognosis or a higher level of care; (2) “cherry-picked” certain cognitive symptoms
from the documentation, and (3) relied on record notations that were after the claim review
period for some instances and provided sparse responses, which demonstrated that the
medical reviewer did not consider the totality of the patient’s conditions.

Office of Inspector General Response

We disagree with HOV’s assertions that our independent medical review contractor misapplied
the applicable Medicare hospice requirements (i.e., laws, regulations, and guidance) when
conducting its review.

Our medical review contractor properly used the appropriate statutory and regulatory hospice
criteria, including applicable Local Coverage Determination (LCD) guidelines, as the framework
for its determinations. Specifically, the medical review contractor applied standards set out in
42 CFR § 418.22(b)(2), which require clinical information and other documentation that support
the medical prognosis to accompany the certification and be filed in the medical record.
Additionally, our medical review contractor evaluated the entire medical record provided by
the hospice for each sample claim to determine whether Medicare requirements were met.
This included, but was not limited to, hospice election records; the initial certification of
terminal illness; recertifications that covered the sample claim; plans of care; medication
records; physician, nurse, hospice aide, and social worker notes; hospital medical records (if
applicable); and billing documents. When the medical records and other available clinical
factors supported the physician’s medical prognosis or the level of hospice care provided, the
medical review contractor determined that Medicare requirements were met. Therefore, we
maintain that the medical review contractor consistently and appropriately applied Medicare
hospice eligibility requirements.

Certifying Physician’s Clinical Judgment of Terminal lliness

Hospice of the Valley — West Comments

HOV stated that its certifying physicians’ clinical judgments are correct and that the hospice
records supported the certification of terminal iliness. HOV stated that our medical reviewer
glossed over the role of the certifying physician. HOV indicated that physicians are not required

to predict with 100 percent certainty in order for the hospice care to meet Medicare
requirements. According to HOV, the AseraCare decision stated that the certifying physician’s
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certification of terminal illness (CTI) must be given great weight and that the CTl does not have
to chronicle every detail of the hospice patient’s clinical condition that “proves” the patient was
terminally ill.3?

Office of Inspector General Response

Our medical review contractor considered the certifying physician’s terminal diagnosis and
evaluated the medical records (including necessary historical clinical records) for each hospice
claim, when determining whether the certified terminal prognosis was supported. In addition,
the AseraCare decision that HOV referenced addressed whether a difference in clinical
judgment can render a physician certification false for purposes of False Claims Act liability;
therefore, it is not applicable to OIG audit recommendations and CMS recoveries arising from
OIG audits.

Engagement With Office of Inspector General’s Medical Review Contractor
Hospice of the Valley — West Comments

HOV stated that it was denied the opportunity to engage directly with our medical reviewer and
was informed that the direct engagement is not part of the OIG’s audit process. Furthermore,
HOV stated that our medical reviewer did not reach out to the certifying physicians to obtain
HOV’s perspective for the 15 sampled claims that were found to have insufficient clinical
support on the medical records.

Office of Inspector General Response

We acknowledge HOV’s concern regarding its opportunity to engage directly with our medical
reviewer. Generally Accepted Government Auditing Standards require auditors to maintain
independence in both fact and appearance to ensure impartiality and public confidence.
Because we are not medical review experts, we relied on our medical review contractor. Our
medical review contractor maintained their independence and made their determination by
reviewing the documentation in the medical records. Additionally, in response to our
preliminary findings, HOV provided its independent medical reviewer analysis (letter from
HOV’s independent medical reviewer concurring with HOV’s assessments) for the 15 sample
claims. Our medical review contractor reviewed HOV’s independent medical reviewer’s
analysis and determined that the 15 sample claims continued to be noncompliant with
Medicare requirements.

We previously notified HOV that “OIG audit recommendations do not represent final
determinations by Medicare. After we issue the final report, CMS, acting through a MAC or
other contractor, will determine whether overpayments exist and will recoup any

31 United States v. AseraCare, Inc., 938 F.3d 1278 (11th Cir. 2019).
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overpayments consistent with its policies and procedures. Any determinations made by CMS or
its contractors regarding overpayments remain subject to the standard Medicare appeals
process.”

COVID-19 Public Health Emergency
Hospice of the Valley — West Comments

HOV stated that we did not mention that the hospice services were furnished during the
COVID-19 PHE. HOV indicated that during the COVID-19 PHE, it was difficult for hospices to
gather information and dispatch workers, and hospices faced severe staffing challenges. HOV
questioned whether we took into consideration the COVID-19 PHE regulatory flexibilities.

Office of Inspector General Response

We worked closely with our independent medical review contractor to ensure that relevant
waiver provisions in place during our audit period due to the COVID-19 PHE were considered.
Although we acknowledge that hospices were granted certain flexibilities during the COVID-19
PHE, hospices were required to continue complying with Medicare requirements. At the
beginning of the COVID-19 PHE, CMS used emergency waiver authorities and various regulatory
authorities to enable flexibilities aimed at reducing the administrative burden on hospices. For
example, CMS waived strict timeframes for updating the comprehensive assessment of patients
to provide hospices more time to update assessments. However, hospices were still required
to complete the assessments and updates.

Office of Inspector General’s Extrapolation Methodology

Hospice of the Valley — West Comments

HOV objected to, and raised concerns about, our use of extrapolation. HOV stated that we
should forgo extrapolation because: (1) the findings do not reflect a high or sustained level of
payment error for which extrapolation is justified, (2) the Medicare statue only permits

extrapolation in “sustained or high” level of payment error, and (3) NGS reopened all of the
claims in the sampling frame regardless of whether the claims were in the sample review.
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Office of Inspector General Response

Our sampling methodology and extrapolation are statistically valid. The legal standard for use
of sampling and extrapolation is that it must be based on a statistically valid methodology, not
the most precise methodology.3?

The Act and Medicare Program Integrity Manual (MPIM) requirement that a determination of a
sustained or high level of payment error must be made before extrapolation can be used
applies only to Medicare contractors—not OIG.33 Moreover, Federal courts have consistently
upheld statistical sampling and extrapolation as a valid means to determine overpayment
amounts in Medicare and Medicaid.3* We properly executed our statistical sampling
methodology because we defined our sampling frame and sample unit, selected a sample of
claims at random, applied relevant criteria in evaluating the sample, and used statistical
sampling software to apply the correct formulas for the extrapolation.

In response to HOV’s position regarding the reopening of claims, NGS reopened the claims
based upon its authority under 42 CFR section 405.980. Specifically, a claim may be reopened
within 4 years from the date of the initial determination or redetermination for “good cause.”
This audit is part of a series of OIG hospice compliance audits. Using computer matching, data
mining, and data analysis techniques, the OIG identified certain providers that rendered
hospice claims which may be at risk for noncompliance with Medicare billing requirements.
OIG selected HOV for further review based upon certain risk factors and notified NGS. After
receiving this additional information, NGS reopened the claims.

HOSPICE OF THE VALLEY — WEST DID NOT CONCUR WITH OUR RECOMMENDATIONS
Hospice of the Valley — West Comments
HOV did not concur with any of our recommendations.

Regarding our first recommendation, HOV stated that it disagrees and does not believe that
hospice services were overpaid for the claims within the four-year claims reopening period.

32 See John Balko & Assoc. v. Sebelius, 2012 WL 6738246 at *12 (W.D. Pa. 2012), aff’d 555 F. App’x 188 (3d Cir.
2014); Maxmed Healthcare, Inc. v. Burwell, 152 F. Supp. 3d 619, 634—-37 (W.D. Tex. 2016), aff’'d, 860 F.3d 335 (5th
Cir. 2017); Anghel v. Sebelius, 912 F. Supp. 2d 4, 18 (E.D.N.Y. 2012); Transyd Enters., LLC v. Sebelius, 2012 U.S. Dist.
LEXIS 42491 at *13 (S.D. Tex. 2012).

33 See the Act § 1893(f)(3); and CMS’ MPIM, Pub. No. 100-08, chapter 8, § 8.4.

34 See Yorktown Med. Lab., Inc. v. Perales, 948 F.2d 84 (2d Cir. 1991); lllinois Physicians Union v. Miller, 675 F.2d
151 (7th Cir. 1982); Momentum EMS, Inc. v. Sebelius, 2013 U.S. Dist. LEXIS 183591 at *26-28 (S.D. Tex. 2013),
adopted by 2014 U.S. Dist. LEXIS 4474 (S.D. Tex. 2014); Anghel v. Sebelius, 912 F. Supp. 2d 4 (E.D.N.Y. 2012); Miniet
v. Sebelius, 2012 U.S. Dist. LEXIS 99517 at *17 (S.D. Fla. 2012); Bend v. Sebelius, 2010 U.S. Dist. LEXIS 127673 (C.D.
Cal. 2010).
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HOV disagrees with our medical review contractor’s determination that the services did not
comply with Medicare requirements.

Regarding our second recommendation, HOV stated that it has complied with its obligations to
assess information related to potential overpayments and has not identified any issues that
would compel HOV to conduct additional reviews.

Regarding our third recommendation, HOV stated that it already has a dedicated team of
hospice and compliance professionals to develop, implement, and train staff on its compliance
and clinical operations.

Office of Inspector General Response

We clarified in the footnote to our first recommendation that our audit recommendations do
not represent final determinations by Medicare. Action officials at CMS, acting through a MAC
or other contractor, will determine whether potential overpayments exist and will recoup any
overpayments consistent with CMS’s policies and procedures. If a provider disagrees with any
CMS adverse determination, a provider has the right to appeal that determination (42 CFR §
405.904(a)(2)). An overpayment based on extrapolation is re-estimated depending on the
result of the appeal.

We maintain that the improper payments of 15 sampled claims occurred, and we continue to
recommend that HOV consider conducting additional reviews to identify potential
overpayments and provide training clinical personnel to continually validate that the enrollees
have met the requirements for hospice.

Medicare Hospice Provider Compliance Audit: Hospice of the Valley - West (A-09-23-03004) 13



APPENDIX A: AUDIT SCOPE AND METHODOLOGY
SCOPE

Our audit covered 20,780 hospice claims for which HOV received Medicare reimbursement
totaling $85,867,467 in payments for services provided from July 1, 2020, through June 30,
2022 (audit period). These claims were extracted from CMS’s Integrated Data Repository (IDR).

We evaluated compliance with selected Medicare coverage and billing requirements and
submitted the sampled claims and the associated supporting documentation to an independent
medical review contractor to determine whether the associated services met medical necessity
and coding requirements.

We limited our review of HOV’s internal controls to those applicable to specific Medicare billing
procedures because our objective did not require an understanding of all internal controls over
the submission and processing of claims.

To assess the reliability of the data obtained from CMS’s IDR, we: (1) performed electronic
testing for obvious errors in accuracy and completeness, (2) reviewed existing information
about the data and the system that produced the data, and (3) traced our random sample of
100 hospice claims to source documents. We determined that the data were sufficiently
reliable for the purposes of this report.
METHODOLOGY
We took the following steps to accomplish our objective:

e Reviewed applicable Medicare laws, regulations, and guidance

e Reviewed HOV’s policies and procedures for hospice services and met with HOV officials

to gain an understanding of HOV’s policies and procedures related to providing and
billing Medicare for hospice services and reviewed those policies and procedures

e Created a sampling frame consisting of 20,780 hospice claims from the CMS IDR,
totaling $85,867,467, for the audit period3®

e Selected a simple random sample of 100 hospice claims from the sampling frame

e Reviewed data from CMS’s Common Working File and other available data for the
sampled claims to determine whether the claims had been canceled or adjusted

35 The sampling frame included claims for which a payment was made from the Medicare Trust Fund and claims
that were not identified in the RAC data warehouse as having been reviewed by another party.

Medicare Hospice Provider Compliance Audit: Hospice of the Valley - West (A-09-23-03004) 14



e Obtained medical records for the 100 sampled claims and provided them to an
independent medical review contractor, which determined whether the hospice
services complied with Medicare requirements

e Reviewed the independent medical review contractor’s results and summarized the
reason(s) a claim was determined to be improperly reimbursed

e Used the results of the sample to calculate the estimated amount of the improper
Medicare payments in the sampling frame made to HOV for hospice services (Appendix
C)

e Discussed the results of our audit with HOV officials

We conducted this performance audit in accordance with generally accepted government
auditing standards. Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe that the evidence obtained provides a reasonable
basis for our findings and conclusions based on our audit objectives.
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APPENDIX B: STATISTICAL SAMPLING METHODOLOGY
SAMPLING FRAME

The sampling frame consisted of 20,780 Medicare Part A reimbursed claims totaling
$85,867,467 in payments for hospice services provided by HOV during our audit period.3¢ The
data was extracted from the CMS IDR.

SAMPLE UNIT

The sample unit was a Medicare Part A hospice claim.
SAMPLE DESIGN

We used a simple random sample.

SAMPLE SIZE

We selected a sample of 100 Medicare Part A hospice claims.
SOURCE OF THE RANDOM NUMBERS

We generated the random numbers with the OIG, Office of Audit Services (OAS), statistical
software.

METHOD OF SELECTING SAMPLE ITEMS

We sorted the sampling frame by the IDR_LINK_NUM (a claim identification number) field, and
we consecutively numbered the hospice claims in our sampling frame. After generating
random numbers in accordance with our sample design, we selected the corresponding frame
items for review.

ESTIMATION METHODOLOGY

We used the OIG/OAS statistical software to estimate the total amount of improper Medicare
payments made to HOV for unallowable hospice services in the sampling frame. To be
conservative, we recommend recovery of overpayments at the lower limit of the two-sided 90-
percent confidence interval. Lower limits calculated in this manner are designed to be less than
the actual overpayment total 95 percent of the time.

36 The sampling frame included claims for which a payment was made from the Medicare Trust Fund and claims
that were not identified in the RAC data warehouse as having been reviewed by another party.
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APPENDIX C: SAMPLE RESULTS AND ESTIMATES
Table 1: Sample Details and Results

Value of Number of Value of

Sampling Sampling Value of Unallowable Overpayments
Frame Size Frame Sample Size. Sample Claimsin Sample in Sample

20,780 $85,867,467 100 $419,336 15 $69,184

Table 2: Estimated Value of Overpayments in the Sampling Frame
(Limits Calculated for a 90-Percent Confidence Interval)

Point estimate $14,376,458
Lower limit 8,614,887
Upper limit 20,138,029
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APPENDIX D: RESULTS OF AUDIT BY SAMPLE ITEM

Terminal Prognosis Not Level of Care Not

Sample Number Supported Supported Overpayment
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Terminal Prognosis Not Level of Care Not

Sample Number Supported Supported Overpayment

38

39

40

41

42 X

4,795

43

44 X

4,889

45

46

47

48

49

50 X

4,640

51

52 X

2,320

53

54

55 X

4,795

56 X

4,795

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71 X

72

73

74

75

76
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Sample Number
77

Terminal Prognosis Not

Supported
X

Level of Care Not
Supported

Overpayment
4,731

78

79

80

81

82

83

84

85

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

Totals

14
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APPENDIX E: HOSPICE OF THE VALLEY — WEST COMMENTS?’
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HOSPICE April 24, 2026
ofthe VALLEY gy sEcURE ELECTRONIC MAIL

Jessica Yun Kim

Regianal Inspectar General far Audit Services
Office of Audit Services, Region X

40 - Tk Street, Sute 3650

San Francisco, CA 24103

Fe: Hospics of the Valley - West's Response to Draft 216G Audd Report
A-08-23-03004

Dear Regional Inspectar General Yun Kim,

Hospice of the Valley - West (HOV), a not-for-profit haspice, has prowdly senied our

Anzona community for nearly 30 vears. Cur mizaion: providing comfort. aigmity and
Alegacy compassionats cere pre-dates even the establishment of the Medicars hospice benefit,
of earine beginning with a few dedicated valunteers im 1977, Over the years, we have baen
. commifted to providing the highest standards of haspice care— being 2irong stewards of
tha Medicare Hospice Benefit by following Medicars's regulations, providing excellent
patient care, and as a nat-forprofit never tuming away hospice patients due to lack of
financial rasources. HOW serves as a critical safety net for our community, and it has baen
an hanar ta fulfill this rale with integrity and beautiful care.

since w77

HOV reapects the role of gavernment audits in assessing govemment proegram ngk.
Throughout aur history we have been advorates far protecting the Medicars Hoapice
Benefit az illustrated through cur excellent Medicars reported results. While we greatly
reapact the role of government awdits in assessing govemment program gk, wa
respectfully and strongly disagree with the Office of Inapectar General (Q1G) medical
raview canfractar's claim determinations for 15 claima in the QG s=ample, with an
estimated cverpayment fotaling 368,184 according ta the draft OIG Audit Repart. Fallowing
a comprehensive intamal evaluation of the hospice recard for each denied claim, we stand
firmn that H2Ws dacumentation indeed mests all Medicare hospice requirements and level
aof care standards in support of thase claima.

To further ensure objectivity. we engaged an independent, board-cartified hospice
phyﬂsidan#, to conduct an additional raview. thas
decades of cinical 2xpensnce in all areas of hospics and pallistive medicing and an expert
level understanding of the clinical indicators of eligibility for the Medicare Hospice Benefit.
1511 . Mlower 5e He independently reviewed each of the 12 hospice records in dispuie with 01G's medical
Phoenix, AZE5014 review confractor and unequivacally concluded that each of thess HOV heospice records

supported hozpice 2ligibility under Medicare requiremants.

hiv.org

Baz=d on the denial reasona provided by the OIG medical review contractor, we balieve
the reviewer misapplied applicable Medicare hospice regulatichs and standards as the

Amnt e peafit ergacetion

37 Office of Inspector General Note: The deleted text has been redacted because it is personally identifiable
information.
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denial reasons do not reflect the totality of the documented clinical assessments. We remain confident that
our certifying hospice physicians, who oversaw the care of our patients during the 01G's audit period (July
1, 2020, through June 30, 2022) — during the height of the COVID-19 Public Health Emergency —
appropriately cerified and recertified hospice eligibility for each patient included in this OIG awdit. Each
HOV hospice physician who cared for these 15 patients has induded in our attached response a personal
aftestation summarzing why they continue to support their onginal and ongoing ebgikility and level of care
determinations.

As you may be aware, because we felt so confident in our clinical care and condlusions on Medicare
hospice compliance, as part of the O|G awdit process, we requested on several occasions the opportunity
o meet wath the 0IG's medical review contractor fo present our intemal rewew findings and the conclusions
of HOW's independent physician reviewer. At each fum, we were informed that such a mesting was not
permitted under OIG audtt protocol. While we understand OIG establishes its own audit protocols, this was
disappointing given our longstanding commitment to compliance and our sincere belief that the contractor
findings reflect an incomplete understanding of the hospice records and benefit. For efficiency’s sake alone
— a core focus of this Admmnistration —we believe it would have been helpful to engage in that direct
communication with the OlG’s medical review contractor.

We are confused and alarmed by the contracior's stated draft denial reasons, which are inconsistent with
Medicare’s hospice benefit. We raise these significant concerns because, if these initial denials are
upheld, we believe the hospice industry will be measured by a new yardstick that deviates from
existing regulations. Two of the 15 patients at issue were over 100 years old, and almost half were over
90 years old. While age alone i not a determinant of hospice eligibility, very advanced age combined with
compeling clinical evidence of terminal illness supports such eligibility. Additional conceming matters
mnclude one denial citing a 3_2-ounce weight gain on one day, and ancther referencing the ability to walk 10
feet with a walker as supportive of clinical inelhgikility. All of the denial commenis contain equally
conceming language. Notably, the denials missed oritical ciinical documentation available within the patient
record, which is why we believe a thorough re-review of the records by the contractor will overturn all
denials.

Medicare program guidelines have repeatedly recognized that determining end-of-life prognosis is not an
exact science, and Medicare regulations appropriately allow for an ongoing, holistic assessment of
ehgikality, which we consistently perfform. HOV appreciates the opporiunity n its comprehensive response
to the OIG's draft Audit Report to highlight what appears in HOV's hospice records and what the 0IG
medical review confractor appears to have either missed or inexplicably devalued.

The determinations made by the OlG’s medical review coniractor are also inconsistent with the findings of
our independent physician reviewer, our comprehensive intermnal review, and our longstanding history of
strong Medicare audit outcomes. Over the past eight years, daims audited at random under the
Comprehensive Error Rate Testing (CERT) program have consistently resulted in a zero percent error rate.
In addition, both Medicare and state surveys and audits over many years have demonstrated our strong
compliance with the Hospice Medicare Benefit and our high-guality care metncs.

The attached detailed response from owr legal counsel at Momgan Lewis and the supporting documentation

provides a thorough, record-by-record analysis demonstrating compliance with Medicare's hospice
requirements for coverage and payment. We respectfully request that the OIG's medical review contractor
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thoroughly rewiew all of the chnical information and documentation furmished in the attachments fo our
submission. Much of this information was previously fumizhed to OIG, but we now include additional
support and observations on the hospice records for the 15 patients at issue in the draft OG Report. We
appreciate that as part of its audit response process, OIG has commitied to analyzing our entire
submission. At a tme when the Medicare Hospice Benefit i under significant pressure from bad actors
and criminals, especially in states like Arzona, it iz more important than ever that audits are conducted in a
manner that will sirengthen the Medicare Hospice Benefit, and not erode beneficiary's trust in that program.

HOV has followed all Medicare guidelines throughout our nearly 50-year history as well as during this two-
year awdit period. While we appreciate that the OlG's draft Audit Report acknowledged our strong intemal
controls, we believe it 1s important to note that our clinical education and comphiance practces have also
been consistently praised by both Medicare and the State of Anzona — and we followed these practices for
all patients including those that were denied. We take this senously and we are proud fo have the largest
number of hospice and palliative care certified physicians, nurses, social workers, and certified nursing
assistants in Arzona. Our teams take great prde in their accurate assessments and high standards of care.

As noted above, the OIG's two-year audit period covers hospice care we fumished during the
height of the COVID-19 public health emergency. This was an extraordinarily challenging time, not just
for patients and their families, but for all healthcare prowders. Our leadership feam was on-site seven days
a week, supporting staff and patients while navigating unprecedented circumstances. Our employees did
not leave the agency due to fear or uncertamty from the pandemic; instead, they leaned n, demonstrating
extraordinary dedication to our patients. Throughout this period, we followed all applicakble Medicars
guidelines and HHS waivers, ensured that we continued to conduct a thorough review of each admission,
and adhered ngorously to our established processes and compliance standards.

We respectiully request that the 015 and its contractor conduct a thorough and comprehensive review of all
previously submitted matenals as well as the addibonal enclosed information. Our detailed response
follows this letter. While we understand the contractor will examine the documentation provided, we also
ask that the OIG Office of Audit Senvices review the climical summanes, as they offer clear insight into
eligikility. We are confident that this documentation will demonstrate the appropniate eligibility of each
patient included in the audit and support the reversal of all denials. Thank you for your consideration of our
comments and responsze. Please feel free fo contact us with any questions as the OIG finalizes the draft
Audit Report.

Sincerely,

]
@Lﬂn‘:m 5w, W

AFC SRR AT

Executive Director

April 24, 2026
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Morgan Lewis

Howard J. Young

Partrer

+1.202. 735 5461

Howard wung B merpaniewis om

Aprl 24, 2026
BY SECTURE ETECTRONIC MAIT.

Jeszica Yun Kim

Fegional Inspector General for Audit Services

US.Dep't. of Health & Human Services, Office of Inspector General
Office of Audit Services, Region IX

90 — 7th Street, Smite 3-650

San Francisco, CA 94103

Be:  Hospice of the Valley — West: Report No. A-00-23-03004

Dear Ms. Kim:

Hospice of the Valley — West (“"HOV™) has served Maricopa county as an essential
non-profit hospice provider for almest 30 years. Through its counsel,! HOV submits this
letter to provide its disagreement or nonconcwrence with the U.S. Department of Health
and Human Services ("HHS"), Office of Inspector General’s (“0IG™) draft andit report
{A-09-23-03004) dated February 24, 2026 (the “Draft Report™). HOV appreciates 0IGs
extension through April 27, 2026, to respond to the Draft Eeport.

OIG"s 100 hospice claim sample covered the period from July 1, 2020 through June
30, 2022 (the “Aundit Penod™) which examined hospice care provided dunng the time
peniod when the HHS Secretary had afforded various flexibilities due to the COVID-19
public health emergency (“PHE™).*

HOV strongly disagrees (nonconcurs) with each of the Diraft Report™s claim denials
related to hospice eligibility (14 claims) and clinical need for a higher level of care (1

! The indivicheals listed in Attachment A hereby mithorize the release of their personslly identifiable
information included in this letter and consequently OIG need not redact such information i its final sudit
report. Attachment A — Aufhorizations for FIL

? See, eF., Hospice: CMS Flexibilities to Fight COVID-19.

Morgan, Lewis & Bockius we

1111 Pél'll'l.i'fhhﬁ Muovernie, MW
Washington, DT 20004 O +1.302. 7393000
United States 3 41,002 739, 3001
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HOV Response to OIG Draft Report

Apnl 24, 2026
Page 2

claim).’ The payments for those fifteen (15) Medicare claim denials totaled $69,184.00.
HOW"s hospice physicians who oversaw the hospice care of each of the 13 patients at issue
and its independent physician expert believe each of the claims met Medicare requirements.
HOWV respectfully requests that OIG work with its independent medical review contractor
{"IME.C™) to review the omginal records and additional supporting documents which
melude:

= Specific substantiation of clinical eligibality rebuthing the denial reasons set forth in
the Draft Response (the “Contemporanecus Clinical Evidence and LCD
Analysis™);

» HOWV hospice phy=ician attestations for each patient by the cerbfymg hospice
physician who oversaw the patient’s care; and

* Letter of concurrence from HOV's independent hospice physician expert reviewer
R Atesiton”)
This information provides the foundation for the IMRC to reconsider its prior denials and
to conclude, based on the sound clinical documentation provided by HOV, that these prior
denials should be overtumed.

Specifically, HOV believes that OIG’s IME.C denials did not follow CMS gudance
and Medicare hospice coverage standards, several examples of which are summanzed
below (with expanded examples st forth in Section 2B.3 and a full patient-by-patient
rebuttal contained in Attachment B — Contemporaneous Clinical Evidence and LCD
Analysis):

*  The IMRC incorrectly relied on a FAST score — a cogmitive measure — for a patient
with a terminal illness of heart disease.

* The IME.C implied a patient exhibited a lack of terminal decline because the patient
was still eating three small portions (less than 1 cup) of pureed food per day, plainly
ignoring that the patient’s overall food intake had decreased dunng the month
under review and. but for being fed by caregivers, the patient would not eat at all.

* The IMEC identified eligibility concemns because the patient’s sleeping decreased
from 14 hours per day to 6 hours yet failed to acknowledge documentation that
loud construction had started at the house next door and that when the constroction

stopped, the patient resumed sleeping 14-16 hours per day.

¢  The IMEC evaluated terminality using an incorrect terminal diagnosis, mcluding
generating its own New York Heart Association (WYHA) classification when

* OIG*s Draft Report refers to “claims in error and associated overpayments ™ For brevity, HOW refers to these as “dendals ™
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HOV Response to OIG Draft Report
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congestive heart failure was not the certified terminal diagnosis for that patient.

In the IMRC demals. it appears that the reviewers mmssed cmtical pertinent
documentation that supports each patient’s eligibility, and in some instances the IMRC
relied on record notations that post-dated the claim review penod under audit. This is
particularly troubling when certifying hospice physicians are expected to make reasonable
progonostications on whether the patient is or remains terminally ill based on information
available to that physician and the patient’s clinical status at the time of the certifications.
The LCD gmdance for physicians calls out that patients may stabilize or improve and yet
remain eligible for the Medicare hospice benefit.

Surpnisingly, in its Draft Report, OIG did not even make a single mention of the
fact that all of the hospice services during the Audit Period were fumished dunng the
COVID-19 PHE. Even the Draft Report's “Background™ discussion of the Medicare
Hospice Benefit did not make a single reference to the HHS regulatory flexibilities the
Secretary accorded to hospices and other providers during the PHE.

While we are confident these claim denials would be overturned at subsequent
stages of andit and appeal, the consequential nature of these determinations warrants
corrective action at this stage. Accordingly, we respectfully request that the IMRC
re-evaluate all determinations to ensure alignment with CMS requirements, OIG
audit standards, and certifving phvsicians’ contemporaneous medical judgment,
thereby avoiding unfounded reputational damage to our client as well as wasteful
taxpayer expense associated with defending flawed claim denials.

HOV also objects and raises significant concems about OIG™s proposed use of a
multi-million-dollar extrapolation based on $69,184 of denied claims, including significant
concems about references to the extrapolated dollar estimate in the title of its Draft Report.
Inclusion of the extrapolated dollar value i the title of the OIG audit report 1s mconsistent
with OIG’s prior hospice aundits of Medicare compliance. For every Medicare hospice
compliance audit OIG completed between November 19, 2020 to July 14, 2022 (the last
published OIG Medicare Compliance Audit of a hospice), OIG has listed the title of the
report as “Medicare Hospice Provider Compliance Aundit: [Name of Hospice].” For OIG to
change its approach for Medicare hospice provider compliance andits and include an
estimated overpayment with a statement in the andit report tifle that HOV had definifively
received a nmlti-million-dollar overpayment would be unfairly prejudicial to HOV and
inconsistent with OIG's past practice. It would also be inconsistent with the statement in
footmote 28 of the Draft Report that “O0IG andit recommendations de net represent final
determinafions by Medicare. CMS, acting through a MAC or other contractor, will
determine whether overpayments exist and will recoup any overpayments consistent with
ifs polictes and procedures.”™ For OIG to report using a title with the headline that HOWV
definitively received millions in overpayments based upon an extrapolated or estimated
figure that is not final and which is credibly contested by HOV would be misleading,
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unwarranted, and overly prejudicial to HOV. The IMR.C’s flawed demials in the OIG aundit
sample have significant consequences for a commumity-based, not-for-profit hospice, who
has excellent compliance results and who is the safety net for beneficiaries in its
commumity.

The audit conclusions in this Draft Report are also inconsistent with HOWV s results
from other Medicare audits, including those by the CERT program, which have shown a
zero percent payment error rate. Additionally, HOV has received outstanding results durmg
its state and Medicare surveys over many years. Notably, the Program for Evaluating
Payment Patterns Electronic Beport (“PEPPER™) data distributed by a CMS contractor for
the Audit Period demonstrates HOV was high quality and compares favorably to peer
hospice programs m the state of Anzona and within the MAC"s jmsdiction In all FEPPER.
metrics, including those for live discharges, long length of stay, single diagnoses, long GIP
stays, and top terminal diagnoses, HOV's PEPPER data revealed exceptional results in
all categories. HOV had a live discharge rate between 5.4% and 6.6% during the years
under review, whereas the jurisdictional 80th percentile (the threshold for concem on
PEPPEER. data) ranged from 16% to 22 4% Similarly, HOV"s long length of stay population
was between 11.2% and 12.9% duning the years of this OIG's review penod, compared to
a Jurisdictional 80th percentile of 28.8% and 34.5%. HOVs percentage of cancer patients
was 32.2%, and represented HOWV's most common principal diagnesis. This is in line with
the jurisdictional cancer diagnosis of 28.1% of all decedents.

1. HOV'S RESPONSE TO DEAFT OIG AUDIT REPORT

HOV strongly expresses its non-concumrence with the OIG's determination in its
Draft Report related to each of the 15 denials related to the clinical record review of OIG's
IMRC.

As an established leading hospice provider for nearly 50 years—with a history of
stellar survey performance and quality measures*—HOV recognizes that it operates in a
highly regulated enviromment and serves as a steward of Medicare fimds. Since its
mnception, HOV has believed that hospice care offers beneficiaries who elect the benefit
high-quality, patient- and fanuly-centered care for terminal illness in a home or home-like
setting, consistent with patients” end-of-life preferences, and at a significant Medicare
program cost savings compared to acute care in settings such as hospitals. Because
delivening high-quality end-of-life care remains its high pnonty, HOV has mamtained a
strong focus on decumenting services appropriately and in compliance with Medicare and
State regulations. Additionally, over the last five years, HOV has been raising awareness
with federal and state agencies regarding the sigmificant concems they were seeing with

4 HOV was identified in a stady published in the American Jounal of Hospice and Pallistive Medicine as
ranking third in the nation for quality care. Caregnaer and Employes Experience Among Big Hospices—
Ranking of the Largest US Hogpices By Three Quality Indicators, Tason Hotchkiss, Emily Riddermsan
Brendan Hotchkiss, 2024,
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frandulent hospices in their commumity. HOWV applauds the work that CMS and others are
doing to crack down on these frandulent hospice providers; this is yet another example of
how HOV has demonstrated their commitment and strong stewardship of the Medicare
hospice benefit.

HOV offers hospice and palliative care services under the overall medical oversight
of its Executive Medical Director, , MD, Board certified in Hospice and
Palliative Care, other hospice physicians murse practifioners, in addition to a full
contingent of highly expenenced hospice mursing staff, aides, social workers, chaplains,
and velmteers. HOV's mternal hospice experts and its external independent hospice
physician expert disagree with the OIG IMRC review findings as to whether the hospice
records support the determinations by the HOV hospice physicians as to the terminality of
these patients and the level of care provided HOV engaged a hi i and
credentialed independent hospice and palliative care physician . MD,
DABIM) to review the same 15 hospice records that form the area of disagreement with
OIG s IMR.C. also strongly disagrees with each of the 15 OIG IMRC denials
as to whether spice records support the determinations by the certifying hospice
phjrsiciamﬂlalﬂlmpaﬁeutswmﬂd.,mnreljkd}rﬂlmﬁ die within six months if the

illnesses ran their normal course. See Attachment C — Attestation.

HOV and its mdependent physician reviewer strongly believe the IMR.C medical
reviewers have looked past HOV's hospice record information and related documentation
that supports the certifying physician’s terminal medical prognosis, and/or misunderstood
or misapplied the relevant coverage cnteria related to the Medicare Hospice Benefit. HOV
can only speculate why the IMBEC failed to duly comsider the HOV climical record
information for the 15 claim denials as OIG furmished HOV wvery lttle information
regarding the basis for the IMBC’s denials. HOV was also denied the opportunity to engage
directly with the clinical review team at the IMRC as OIG informed HOV that such an
opportumity 15 never afforded to anditees as part of OIG s audit process. HOV believes
such an opagque approach is inconsistent with generally accepted government auditing
standards and creates significant imefficiencies and mussed opportumties for the hospice
anditee (in this case HOV) and the IMR.C to understand and discuss the specific basis for
clinical disagreements on whether the patients were indeed terminally ill under applicable
Medicare hospice benefit standards.

HOV firmly believes: the IMRC’s demals did not apply the approprate hospice
standards, misinterpreted clinical documentation, and overlooked key aspects documented
within the clinical record which supported hospice eligibility under the Medicare benefit.
In addition, the reviewers glossed over the critical role of the certifying physicians under
the law goverming the Medicare hospice benefit which is based upon the certifying
physicians’ reasonable clinical belief that the beneficianies were ternunally ill. Within
Attachment B are attestations from HOV's hospice physicians who provided medical
oversight and care to the respective 15 patients.
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As descnibed in greater detail below, ome of the lynchpins to qualifying for the
Medicare Hospice Benefit is the reasonable clinical determinations by one or more
certifying physicians as to whether an individual is terminally ill, meaning that individual
has a life expectancy of six months or less if the illness ms its normal course. The Centers
for Medicare & Medicaid Services ("CMS”) has specifically noted that terminal
prognostication 1s not an exact science and made clear that hospice claims should not be
denied when a certifying physician has a good faith clinical belief that the patient’s medical
condition will likely result in death m six (§) months or less. Importantly, physicians are
not required to prognosticate with 100% certainty in order for the hospice care to meet
Medicare requirements. As the United States Court of Appeals for the Eleventh Cirenit
foumd in its AseraCare decision, under the Medicare hospice benefit the certifyng
physician’s certification of terminal illness ("CTI™) must be given great weight and that:

[TThe relevant regulation requires only that “climical mformation and other
documentation that support the prognosis . . . accompany the certification” and “be
filed in the medical record ™ This “medical progmosis™ is, itself, “based on the
physician’s . . _ clinical judgment ™ 42 CE.R. § 418 22(b). To conclude that the
supporting domma:tzliun must, standing alone, prove the validity of the
physician’s initial clinical judgment would read more into the legal framework [of
the Medicare statute] than its language allows. . . [t]hat 1s, the [certifying]
physician’s clindeal judgment dictates elimbility as long as it represents a
reasonable interpretation of the relevant medical records.™

And yet, OIG"s IMRC did not. at any point during the OIG audit, conduct any cutreach to
the certifying physicians to obtain their perspective on the 15 clams for which the IMRC
found there was insufficient clinical support in the hospice records. The Eleventh Cireunit
Court went on to observe in 4seraCare “[m]ore broadly, CMS™s rulemaking commentary
signals that well-founded clinical judsments should be granted deference ™ In AseraCare,
the Eleventh Cireuit court correctly found that the hospice clinical record in “support”™ of
the physicians” CTI does not have to be a chromicle of every detail of the hospice patient™s
clinical condition that “proves™ the patient was terminally ill.”

The OIG IMRC reviewer: appeared to have applied a legally umsupportable
approach to their hospice clinical record review. In fact, the sparse IMEC response
provided to HOV demonstrates that those reviewers did not consider the totality of each of
the 15 patients” clinical conditions found within the specific hospice documentation.

HOW respectfully requests that OIG work with its IMB.C to review the information
in this response and associated hospice records in a manner consistent with the Medicare
hospice statute and comesponding regulatery framework of what it means for hospice
% Unired Seates v. AseraCare, Inc., 938 F.3d 1278, 1294 (2019) (emphasis added).

& Jd. at 1295,
Y I at 1203-04,
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records to support the certifying physician’s certifications that the patients were terminally
ill. HOV alzo has furnished supplemental information for the IME.C to consider with this
submission.

HOV believes its certifying physicians’ clinical judgments are comect, and
contends that the certifying physicians for these 15 patients did exercise sound clinical
judgment and that the hospice records provide stromg “support™ of the physicians’
certification of terminal illness. Indeed, the hospice record, as noted by the Eleventh Cirenit
court of appeals in 2019 — the year prior to the Audit Period — does not have to chronicle
E'miqrdm.il of the hospice patient’s clinical condition to “prove”™ the patient was terminally
il

For the reasons offered in the balance of this response letter (which unlike certam
of its attachments, contains no PHI or other identifiable patient information). and in the
detailed, claim-by-claim response in the marked confidential attachments (which contain
protected health information and which HOV presumes will not be publicly posted by OIG
with its final audit HOV stromgly believes, as does its hospice independent
physician expert , MD), that the hospice records in fact do support
the HOV certifying clans prognosis of terminal illness and a higher level of care.

In further support of the informed clinical jpdgments of the certifying physicians as
to terminal prognosis, HOV also provides attestations from those hospice physicians who
oversaw the care of these HOV patients. In particular, these physicians continme to affirm
their reasonable clinical view that their respective patients at issoe in this OIG audit were
eligible for Medicare hospice care (or a higher level of care as applicable) during the period
under review. Attachment B — Hospice Physician Attestations (which also comntain
protected health information and which HOV presumes will not be publicly posted by
OIG).

2 DETAILED RESPONSE TO OIG DRAFT REPORT

HOV pon-concurs with the Draft Feport's determination that Medicare
requirements were not met for fourteen (14) routine home care clamms and one (1) higher
level of care (General Inpatient Care or “GIP”) clam i the one hundred (100) claim
sample. HOWV"s disagreement relates to the conclusions of the OIG’s IMR.C reviewers.

The specific responses for each climcal denial reason are contamed in Attachment
B - Contemporaneous Clinical Evidence and LCD Analysis. In addition, for illustrative
purposes, several HIPAA de-identified examples of where the IME.C reviewers amived at
mcomect clinical conclusions are set forth below.

8 I ar 1203-04,
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Al SUMMARY OF DRAFT EEPORT DENIALS

OIG 1dentified two (2) distinet bases for demial among HOV's claims, both relying
upon the IMBE.Cs review findings insofar as OIG did not identify any “technical™ violations
related to various forms, like the certification of terminal illness or hospice election
statement:

1. The medical record did not support a terminal prognoesis for the patient (fourteen
(14) claims); and

2. The medical record did not support the need for 5 of 8 days of GIP care, a higher
level of care than routine home care, for one (1) patient.

The Draft Beport correctly asserts that HOWV had pelicies and procedures in place to prevent
the incorrect billing of Medicare claims for hospice services. The reviewers indicated that
HOV did not consistently follow those policies and procedures for these 15 claims, which
HOV strongly disagrees with (non concurrence).

B. HOV RESPONSE TO DRAFT REPORT DENIALS

HOV and its external independent physician expert have previously conducted a
comprehensive review of the fifteen records subject to OIG's IMRC denials ¥ Such HOV
review, as previously mentiomed concluded that the claims for all 15 patients were
ncomrectly demed. In furtherance of this assessment, HOV alzo evaluated its own policies
and procedures related to the issues identified by OIG. HOV believes its policies and
procedures are effective and support strong Medicare compliance.

HOV respectfully asks the OIG and IMRC to carefully consider the following
information related to the Draft Report findings:

* Inconsistencies in Analysis and Approach of the IMRC Reviewers;

« HOWV’s Contemporaneous Clinical Evidence and TCD Analysis and Hospice
Physician Attestations;

The Independent Expert Physician Feviewer’s Attestation;

HOWV’s Assessment of Payments;

HOWV’s Consistent Adherence to its Compliance Program and Training; and
HOW’s Position Related to the Improper Use of Extrapolation.

1. INCONSISTENCIES AMONG THE OIG'S IMRC
REVIEWERS

OIG firmshed HOV with its climeal summanes setting forth the determinations

"I < > ncnied s Attciment D - [N -
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made b the IMIAC reviewers of the 15 ¢laim denials, Baszed on its review, HOW belisves
that the 0135 IMILC reviewesrs applied inconsistent and emmansons clinical standards when
dectding whether documeniation supprled a lenmnal progmesis o, @ higher level of care,

The review conducied Ty _ [omamied (het 1hie TMRC reviewers did
apply an approach comsistent with the legal and regolatory requiremends of the Medicane
Hospice Benefit to determine ¢linical elipibility for hospice services." The IMIAC clinical
reviewers also demaonstrated a lack of consistency among the denial summaries fimished
to HOVW, As discussed in mece detall below, the IMIRC reviewsrs did not sunumarize or
gynihestce the (el of e patients™ comorbadities amd other chrmeal comaibons. Ciaiven the
diserepancica TTON identifed nthe TMRC s review, as wdenlificd alavee, TTOW regquesied
the opportunty proor to OLCF circulating its Draft Bepoet to have its clinical team members
apeak with the IMIC reviewsrs. HOV believed this to be a reasonable request aiven each
of the [MEC s demals were prenused on clinical elisibility. OlG dented this request.
Consequently, HOV is providing even more detail in Attachment B and below as to why
1l believes the TWVRCT s delermmimations were lawed.

IOV MOSPICE INDEPENDENT FXPERT
PHYSICIAN'S REVIEW METHODOLOGY AND
FINDINGS

has decadss of clinical experience m all areas of hospice and
palliative care medicme and an expent Tevel undersanding of the clinical mdicabos ol
cligitality Tor (he Medicare hospice benelin. i Fregquently assisls hospree
areanizations in nnderstanding terminal diseass propression. hospice elipibility issues, and
related hospice documentation. repularly reviews hospice medical records
and compares the contents of those records to applicable local coverape determinations
(LCDs) and other established hospice decumentation suidelines. LCDs in the hospice
comlexl are merely mmdelines: patienls can be Casd oilen sre) emnmally 100 withal meeting
cach atud cvery one of the comrespotiding hospace TOT) elemaenits. The NGS hospiee T.OTs
specifically notz that “[s]ome patients may not mest these auidelines, vet still have a lifs
expectancy of six months or less™ See NOGS LOCLY 133393,

HOw provided with access to the identical set of hospice records it
submmifled ta the TG, corilueied an mdependent climeal review of cach
patient s medical reeond for whom the VRO reviewers asserled thal the TeneQeiary woas
inelipible for hospice care or, as applicable, inelipible for a hiphsr level of cars. .

determined whether the hospice phvsician’s certification or recertification of
ternunal illness related to each clamn at is:0e was reasonably supported by the documented

1 Mew dascwssion cepra al pp. 2-3. _ regalarly reviews hospace medscl recemds ancd cotipuares
the contents of these records w applicable local coverape determuinations (“LCDs™) and other cstablished
Bospace dovwnenlslion goadelmes, L5 modhe bospacs contex] are merely mucdebines; pabienls cim be (el
often ave) terminally ill writhont mecting cach and cvery one of the corrceponding hospice LCT clements.
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clinical indicators and in accordance with the applicable Local Coverage Determination
for Determining Terminal Status, LCD 133393,

found record support for hospice eligibility in every one of the 14
mstances d found a lack of hospice eligibility, and found clinical support for
all eight days of GIP care where the IMP.C determined five of those days should have been
furnished at a routine home care level.

More specifically, review indicated that during the andited period
each patient exhibited a life expectancy of six months or less if his or her disease ran its
normal course which qualified each of them for the Medicare hospice benefit

also found that, for the one patient where OIG's IMR.C aszerted a level of care
concem related to GIP, that higher level of care provided by HOV was reasonable and
necessary given the patient’s clinical condition and need for frequent clinical momitoring
throughout the GIP care days.

Each of the clinical details and |l 2ssessment related to these 15
patients appear in Attachment B — September 2025 Response to Medical Determination
Letters, along with the Supplemental Medical Records submitted along with the Medical
Determmation Letters. Further, HOV's Hospice Medical Director . MD)!
has prepared specific clanfications and further refutations of the 3 Teasons,
which are attached for OIG IMEC’s review in Attachment B — Contemporaneous
Clinical Evidence and LCD Amnalysis. This is new information the IMRC has not
previously had the opportunity to consider and HOV respectfully asks the IME.C to give
this additional information its full attention.

3. SEVERAL TILLUSTRATIONS OF INCOREECT
INTTIAL CONCLUSIONS OF THE IMRCY

The clinical illustrations provided below are a representative sample of all 15 emors
identified by the IMEC. The Contemporanecws Clinical Evidence and LCD Analysis
contamed within Attachment B highlight the specific clinical factors at issue for each
beneficiary.

- Patient 23 — a Patient with Very Advanced Age with heart disease,
unspecified. a Palhiative Performance Scale (PPS) of 30% and significant
comorbidities including, but not limited to, Stage I chromic kidney disease,
coromary artery disease, hyperlipiderma hypertension, gastromntestinal
bleed, deep vein thrombosis and tngeminal neuralgia. The IMRC reviewer

"m&'smmﬁmm- Ccv.
"o av ing amy Protected Health Informstion ) in this response letter, all patients aged 89-

years-old and older are referred to as “Patents with Very Advanced Age ™ apsrezating their ages consistent
with the HIPAA regulations at 45 CFR § 164 S14®N 0.
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concluded the patient was net ferminally ill on the basis that the patfieni s
pain was “managed,” the patient was “chafty and alert” which
confradicted the patient’s FAST of 7D, and the patient had a PP5 of 30%2
yet was described as both bedbound and chairbound.

Despite the IMR.C reviewer's statement that the patient’s pain was “noted
to be 0/10™ for every wisit, the clinical documentation provided by HOV in
fact demomstrates that the patient was having repeated episodes of
breakthrough pain. Indeed, at every nursing visit throughout the month
under review, HOV documented that the patient needed breakthroungh
pain medication at each of the nine nursing visits that eccurred within
the month under review. The IMRC’s emoneous observation that the
patient’s pain was “managed,” and therefore did not support a finding of
terminality, minimizes the pain management regimen established by the
hospice interdisciplinary team and discounts the repeated need for
breakthrough pain medication. The IMR.C's conclusion that managed pain
negated terminal status overdeoks the goal of hospice care, symptom
palliation, and discounts the interdisciplinary team’s appreach to pam
management. As the IMRC would have it, a hospice that successfully
manages breakthrough pain risks a post-pay audit finding that the patient
was ineligible for hospice.

Beyond the failure of the IMRC's reviewer to recognize sustained
documentation of pain management by the care team, the reviewer also
appeared to have chermry-picked certain cogmitive symptomology from the
record. The reviewer attempts to negate termumality by challenging an
assessment that the patient’s FAST score was a 7D — a prognostication tool
for cogmtive decline. Yet there is only a single reference to FAST m the
mdreds of pages of hospice records provided for this patient. The record
15 otherwise replete with documentation regarding the patient’s worsening
cognition, as is consistent with end-stage heart disease. The record includes
documentation of increased confusion and agitation (on three occasions),
mncreased fatigue, and increased forgetfulness — consistent with the
decreased cerebral blood flow that 1s emblematic of late-stage heart disease.
The reviewer's focus on their objection to a single clinical measure (FAST
score), used merely once by the care team  rather than analyzimg the copious
documentation discussing ongoing cognitive decline, which was reflective
of an overall decline in the patient’s terminal condition, is baffling.

Moreover, the IME.C reviewer appears to assert that notations reflecting the
patient as being both bedbound and chairbound are contradictory. This
asserion reflects another misunderstandmg of the documentation In this
circumstance, documentation of the patient being “chairbound™ reflected

Medicare Hospice Provider Compliance Audit: Hospice of the Valley - West (A-09-23-03004)
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the patient’s Hoyer-assisted positioning from bed to chair — not mobility. In
fact, there i3 no evidence of the patient’s regained ambulation weight-
bearing ability, or independent transfers in any of the documentation durng
the pericd under review. This in fact demonstrates how a high-quality
hospice achieves goals of care; assisting a bedbound terminally ill patient
so they can enjoy some time in a chair at end of life.

s Patient 35 —a Patient with Very Advanced Age with senile degeneration
of the brain, with a PPS of 40% and sigmficant comorbidities including
a systolic murmur, history of deep vein thrombesis (DVT), glancoma,
hypertension, anxiety and a deviated trachea. Some of the factors the
IMRC reviewer used to conclude that the patient was not terminally ill
include that the patient’s PPS remained stable, the patient was
ambulatory with a walker at admission and during the period under
review, and the patient remained able to follow simpls commands from
the time of admission through the period under review.

The IME.C reviewer misconstrues a stable PPS score to mean that the
patient themself did not exhibit declme However, a stable PPS score
does not equate to clinical stability, nor dumﬂmLGqum:e contimued
rrlmmdﬂc]mngPStoestabhshtm:mmhty During the period under
review, the patient demonstrated qualitative decline in areas such as
strength gait, stamina and cognition These findings represent
gqualitative decline within the same FPS category. There are no
gradations within PP'S score intervals and as such PPS score alone does

not capture day-to-day decline.

In addition to the patient’s PPS, the IMB.C mimimizes other areas which
documented functional decline by using oversimplified descniptions of
muanced clinical critena. For example, the IMRC indicated that the
patient was ambulatory with a walker both at admission and dunng the
period under review. However, the record documented that the patient
transitioned from a front wheeled walker at admission to a four wheeled
walker during the review penied due to increased weakness and began
Tequiring assistance to stand and transfer. As another example, the IMB.C
indicated the patient remained able to follow simple commands at
admission and during the peniod under review. However, the record
documented that, at admission, what manifested was the patient’s
difficulty following commands, worsening into only being able to follow
simple one-step commands, then simple commands only with cueing, to
the patient being umable to follow commands without cueing or
demonstration dunng the period under review. To ignore the progressive
functional decline this patient expenenced in the months between
admission and the review penied applies an emmoneous view to a patient
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at end-of-life.

» Patjent 97 — a Patient with Very Advanced Age with heart failure with a
PPS of 30%. In its denial of the general inpafient level of care for this
patient for multiple days during the patient’s GIP stay, the IMRC
mistakenly applied the standards used to assess a pafienf for acufe
inpatient hospital care, not for hospice general inpatient care.

For example, the IMRC reasoned that a GIP level of care was mot
appropnate for this patient on several consecutive days of their GIP stay
becanse medications were administered orally or sublmgually rather than
parenterally. Yet CMS GIP standards do not inclode any requirement as
to the route of medication admimistration for purposes of demonsirating
GIP level of care eligibility.”* Skilled management and oversight of
symptoms addressed dunng the patient’s GIP days were necessary and
could not feasibly have been provided m a home or residential setting

thhe careteamsmdersmeRNdnmsufpmm&dmhm The IMRC
reviewer failed to recognize that medication monitonng by a skilled
professional is among the valid bases to support a hospice GIP level of|
care. Moreover, the IMRC failed to account for CMS guidance in effect
while the patient was on service — dunng the height of the PHE — which
discouraged providers from unnecessary or destabilizing transfers from
mpatient facihities to other residential settings, and instead to priontize
infection prevention and patient safety during the COVID-PHE. In this
mstance, the patient’s symptoms never resolved to the point where it was
safeandmedlmﬂjr appropriate to change the patient’s level of care
during the GIP stay. Indeed, the IMR.C concluded that the last two days
of GIP level of care were appropriate.

Expanding on this last point, dunng the enfirety of all clams subject to OIG™s
Review Peniod, HOV was on the front lines of assisting the Phoenix, Anzona community
in battling through the COVID-19 PHE. The dates of service for the sampled claims all fall
squarely within the height of the PHE from July 1, 2020 through Jume 30, 2022 And yet,
0IG"s IMP.C did not once attempt to address or even mention that the Andit Peniod fill
within the PHE, a time when CMS had granted vanous flexibilities to healthcare
providers '* HOV"s independent physician expert noted a distinct lack of recognition from
the IMP.C reviewers that the majonty of claims subject to demial were for dates of service
in the early days of the COVID-19 PHE.

::S;H ez, CMS, Medicars Benefit Policy Mammal Chapier 9, Section 40.1.5.
See. e.g., Hospice, CAS Flegibiliges 1o Fizht COVID-19.
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HHS divisions, including the Centers for Disease Control and Prevention (“CDC™)
and CMS, explicitly addressed infection comtrol and prevention comcerns related to
visitation limitations in facilities. For instance, just ahead of the OIG's Aundit Penod, CMS
directed that “[flacilities should restrict visitation of all visitors and non-essential health
care persomnel, except for certain compassionate care situations, such as an end-of-life
situation ™!* Further, the Arizona Department of Health Services directed that congregate
Living facilities implement visitor restrictions.’® As was widely reported at the time,
residential facilities were severely limiting applying this prohibifion to extend to hospice
staff who were attempting to schedule in-person visits to mursing home hospice patients,
and to any vendor who may be tasked with drawing blood or taking weight or other
measurements. Indeed, CMS izsued FAQs in 2020 to address thiz access concern '’

Accordingly, especially duning the first year of the COVID-19 PHE, it was difficult
for hospices to gather patient weights or dispatch social workers due to facility linitations
in permutting vendors and non-mursing persennel cnsite, in addition to the severe staffing
challenges associated with infected or exposed nurses and other hospice staff And yet,
remarkably, OIG's draft Audit Feport makes not a single mention of the hospice care
realities during COVID-19 PHE or related CMS flexibilities. The failure to consider these
factors raises numerous concems and questions about how the IMEC applied relevant
hospice care standards dunng the Aundit Period. This begs the question — did the IMRC
review the claims and records from the Audit Penod with the realities of hospice care and
CMS PHE regulatory flexibiliies in mind? Did OIG consider the extenmating
circumstances associated with providing hospice care dunng the PHE, especially in the
early days of the COVID-19 pandemic? Given the draft Audit Report is completely silent
on the COVID-19 PHE and hospice care furnished dunng that time, it appears this was not
considered.

The applicable Local Coverage Determination (L33393 — Hospice — Determining
Termimal Status) for Arzona hospices are gmidelines created by the Medicare
Admimistrative Contractor applicable to certain disease categonies. However, these are
guidelines — not mandatory standards '* HOWV applies the 133393 in assessing terminal

¥ See Q50-20-14-MH - REVISED (March 13, 2020 Center for Clinical Standards and Cuality/Cuality,

Safety & Cversight Group, CMS Memorandom to State Survey Agency Directors).

1% 1 onz-term Care Facility COVID-19 Guidance 4.8 3037 Aprl 7, 2020 Arizons Governor Executive

Order 2020-32 (“Protection qf Fulnerable Residents at Nursing Care Instinutions, Residential Care

Insifntions, JCD-O0s and DD Medical Group Homes from Covid-197).

1T Sea CMS FAQ) #25 and #285 (Tune 2020) found at Coronsvirus Dissase 2010 {O0VID-19) Fraquenthy
Asked i AQs) for Mon -Term Care Facilities and Interrnediate Care Facilities for
Individusls with Intellectual Dissbilities (ICF=TIDs)

%1 33303 states “The word ‘should’ in the disease specific guidelines means that on medical review the
mnideling 5o identified will be ziven great weight in making a coverage determination It does not mean,
however, that meeting the guideline is required. The only requirement is that the documentation sapports
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illness and notes that the LCD specifically states:

Section 322 of BIPA amended section 1214(a) of the Social Security Act by
clarifying that the certification of an individual who elects hospice “shall be
based on the physician’s or medical director’s climcal judgment regarding the
normal course of the individual’s illness™ The amendment clarified that the
certification 15 based on a climcal judgment regarding the usual course of a
terminal illness, and recognizes the fact that making medical prognostications of
life expectancy is not always exact.

Yet, m a mumber of the IMRC’s demals. it appears its reviewers relied on record
notations that were gutside of the claim review period. Inasmmch as the IME.C applied a
Monday Moming Quarterback approach to its chart review, it acted mappropriately.

As noted above, the IME.C’s incorrect denials have significant consequences for a
commumity-based organization that has consistently demonstrated stromg quality and
compliance results. Additionally, there is strong concern that the proposed OIG report
title/headline will create unnecessary concem for beneficianes in Anzona, if not far
beyond Because of the use of its extrapolation methodology, each emror by the IMRC
reviewer results in a disproportionate effect on the overpayment estimate. The OIG has
estimated sipnificant hability for HOV directly resulting from the IMEC reviewers’
misunderstanding of the mles goverming the Medicare Hospice Benefit, misapplication of
the relevant guidelines, and/or a lack of understanding of the clinical significance of the
documentation in the clinical record. The OIG should closely scrutinize these IMRC
dendals, notwithstanding LCT) compliance, given the significant nusapplication of hospice
eligibility standards and applicable hospice climeal pmidelines. In either case, the OIG
should revise its Diraft Beport to reflect that the claims at issue met Medicare requirements
for patients who were climically eligible for the Medicare Hospice Benefit.

4. HOV"S ASSESSMENT OF PAYMENTS

HOV is well aware of the requirements under the 60-Day Rule, which generally
Tequires a provider to report and retum any identified Medicare overpayment within 60
days of such identification. As expanded by CMS in its 2016 mulemaking preamble to its
regulation (42 CFR. §§ 401.301 ef sag) and further updated in its 2024 final mle (42 CFR.
§ 401.305), under the 60-Day Rule CMS expects providers who “knowingly™ receive or
refain an overpayment to return such payment within 60 days of identification or after the
conclusion of a good-faith investigation.

HOV has considered the OIG audit review’s preliminary results and undertaken a
careful and diligent review of its technical documentation, policies and procedures, and
also completed a detailed and independent clinical review by an outside independent

the beneficary’s prognosis of six months or less, if the illness mms its normal coarse.™
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hospice physician expert related to the fifteen claims that OIG has mitially determined were
overpaid, as well as other claims in the sample population. For the reasons noted above,
HOV disagrees with the demials of the OIG's IMEC, and finds its own expert’s findings
(and the contemporaneous and reasonable climecal decisions of its certifying hospice
physicians) strongly support hospice eligibility. HOV does not believe it received Medicare
overpayments based upon the OIG's draft andit results.

5. HOV'S ONGOING COMPLIANCE AND TRAINING

HOW’s review of its policies and procedures as well as its comprehensive training

and compliance program regimen supports its view that there were no compliance or billing
1zsues with either clinical or techniecal documentation requirements that would necessitate

a material compliance program enhancement. OIG's Draft Audit also appears to recognize
that HOV"s policies and procedures were appropriate, notwithstanding the OIG s proposed
15 claim denials. HOV regularly provides compliance fraiming, internal audits, and
education.

As previously indicated, all PEPPER. metrics, including those for live discharges,
long length of stay, single diagnoses, long GIP stays, and top terminal diagnoses, revealed
exceptional comparative results for HOV in all categomes. Simply put, these FEPPER
metrics, created and distnbuted by CMS5's former confractor (TMF Health Quality
Institute), combined with the intensive and mdependent expert review HOV conducted, do
not provide any indicia that compliance or control enhancements at this hospice program
are warranted on account of the errors identified in the OIG Draft Audit.

. OIG’S USE OF EXTRAPOLATION

As part of its audit, OIG selected 100 claims submutted by HOV between July 1,
2020 and June 30, 2022. Durmg this time, HOV sobmitted 20,780 Medicare claims for
reimbursement for hospice care for which HOV received, according to OIG, an

approximate total of $85.9 million in Medicare payments. This reflects an extraordinary
amount of care for almost 6,600 patients over 441,523 days of care. From theze 100

randomly selected claims the OIG used for its audit, the IMB.C determined just fifteen (15)
did not comply with one or more Medicare requrements. OIG then extrapolated the
financial results of the 15 emors in its sample to the complete universe of Medicare claims
during the Audit Penod.

From a statistical sampling perspective, OIG should forgo extrapolation for three
TEasoms:

First. in accordance with CMS5"s 2019 revisions to its extrapolation procedures in
the case of Medicare audits, the clinical review findings do not reflect a high or sustained

level of payment emror for which extrapolation is justified. For example, in Targeted Probe
and Educate (“TPE”) anditz conducted by CMS, a Medicare contractor will deem a
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provider to have “passed” if the ermor rate is less than 15% to 23% (depending on the
contractor conducting the andit). Accordingly, even if OIG's IMR.C does not acknowladge
its clinical review errors that HOV describes in this response, the error rate (15 out of 100)
would have been found within an acceptable etror rate such that HOV would not have been
placed into a subsequent TPE round. While HOV recognizes OIG 15 not a CMS contractor,
a consistent approach across Medicare andits 1s appropriate.

Second, as noted previcusly, HOV has an excellent history of compliance. The

ing Medicare statute only permits extrapolation in instances of a “sustained or high™
level of payment error, neither of which are the case i thiz review.”® Thus, extrapolation
15 not appropnate. Although OIG may frame its night to extrapolate as separate from the
abality of CMS to use extrapolation, the OIG does not itself make a final determination of
whether there is an overpayment — as OIG proclaims, CMS will make that determination,
and OIG should in its final OIG audit report identify this statutory limitation on the use of
extrapolation when making its final recommendations, inchuding with respect to the
drafting of the Aundit Report title, which HOV contests as noted above.

Thurd, HOV's Medicare Admimstrative Contractor (NG5S) issued a letter to HOV
reopening all 20,780 claims in the sample frame for “good cause™ pursuant to 42 CFR §
405 980(b)2), regardless of whether the claims were subject to OIG’s sample review. This
NGS reopening action is legally defective inasmuch as it nullifies the statutory four-year
recpening limitation based upon what NGS purports was “good cause.” And yet, OIG's
Draft Audit provides no explanation as to what additional “good cause™ information NGS
can rely upon to recpen all 20,780 clamms from the Audit Period when OIG only selected
100 elamms for its audit. This reopening is also inconsistent with OIG recommendations in
prior OIG audits, which recognized, appropriately, that the law allowed recoupment based
on claims remaining within the four-year reopening peried at the time of the andit report’s
publication. If NGS had not reopened these claims in connection with this audit, only gpe
of the claims subject to demial would even be elimble for repayment given the length of
time taken for OIG to complete this audit. Given this shift in Medicare claim reopening
practice by the MAC for OIG comphiance audits of providers, HOV mmst note that it 1s bad
policy and inconsistent with applicable law.

Under 42 CFE. § 405.986, good cause may be established when “there 15 new and
matenal evidence that — (1) [w]as not available or known at the time of the determmation
or decision; and (i1) [m]ay result in a different conclusion.™ For NGS to base ifs reopening
of all 20,720 claims in the Aundit Period on the premise that somehow OIG’s sample review
of 100 claims (0.48% of the claim population) gives the MAC good cause is improper on
its face. HOV's hospice records have not changed since the original claim determinations
were made between 2020 and 2022. Duning this time, NGS could have asked for any cne
of the 20,780 records for review in an additional documentation request. Simply put, any

1% 43 11.5.C. § 13954d400(3).
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information now available to NGS was available to the MAC dunng the four-year
reopening peniod. NGS cannot properly argue the “new”™ evidence made available to NGS
that supported recpening 100% of all HOV caims during the Audit Period was the
subsequent (after NGS reopenmg) identification by OIG of some shll undetermined
estimated overpayment associated with a final audit report. For NGS to argue it had “new
evidence” across all 20,780 claims to justify reopenmg would strain credulity. OIG, which
helps the Secretary operate and oversee its programs, should address this improper use of
reopening m its Final Report, particularly because its Draft Report recommendation
(discussed immediately below) expressly references the 4-year claims reopening period.

3. RESPONSE TO OIG RECOMMENDATIONS

In its Draft Report, OIG set forth three recommendations. HOWV's specific
nonconcurences are set out below.

«  HOV should refund to the Federal Government the poriion of the estimated
58,614,887 million for hospice services that did not comply with Medicare
requirements, regardless of whether such claims are within the 4-year
claims recpening period.

HOW disagrees with this recommendation as it does not believe it was overpaid for
hospice services that are within the four-year claims recpening period, much less all claims
subject to the MGS reopening action as identified above. HOWV disagrees with OIG's IMRC
in every mnstance where that contractor determined that the services did not comply with

» HOV should conduct intermal audits fo identify and refwrn any

overpmmenis fo the Medicare program for claims after the OIG Audit
Period.

HOWV has to date complied with its obligations to assess information related to
potential overpayments. HOV has not identified any hospice service billing issues (related
to terminal eligibility or level of care medical necessity) or any billing issue that would
compel HOV to conduct additional reviews at this time. HOV will continue to examine its
claims and payments after OIG finalizes its andit report.

» HOV should provide additional training to its clinical personnel on HOTV

policies and procedures to continually validate that hospice services
comply with Medicare requirements.

This recommendation already reflects what HOV does in the ordmary course. OIG
reviewed HOV policies and procedures as part of its review and found these materials to
be consistent with regulatory requirements and appropriate clinical standards. HOW has a
dedicated team of hospice and compliance professionals to develop, implement, and train
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CONCLUSION

HOV, through its counsel, appreciates the opportunity to provide comments to the
OIG for its consideration by its Office of Audit Services team, its IMRC, and the inclusion
of these comments in OIG’s final audit report. HOV respectfully requests that OIG and the
IMEC consider the information contained in both this response and its comesponding
attachments and, based on a thoughtful review, HOV is confident that the IMEC wall
reverse all 15 initial demials.

Hcrwa.r 3 Yunng
Counszel for HOV

Enclosures
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Report Fraud, Waste,
and Abuse

OIG Hotline Operations accepts tips and complaints from all sources about
potential fraud, waste, abuse, and mismanagement in HHS programs. Hotline
tips are incredibly valuable, and we appreciate your efforts to help us stamp
out fraud, waste, and abuse.

TIPS.HHS.GOV

Phone: 1-800-447-8477
TTY: 1-800-377-4950

Who Can Report?

Anyone who suspects fraud, waste, and abuse should report their concerns
to the OIG Hotline. OIG addresses complaints about misconduct and
mismanagement in HHS programs, fraudulent claims submitted to Federal
health care programs such as Medicare, abuse or neglect in nursing homes,
and many more. Learn more about complaints OIG investigates.

How Does It Help?

Every complaint helps OIG carry out its mission of overseeing HHS programs
and protecting the individuals they serve. By reporting your concerns to the
OIG Hotline, you help us safeguard taxpayer dollars and ensure the success of
our oversight efforts.

Who Is Protected?

Anyone may request confidentiality. The Privacy Act, the Inspector General
Act of 1978, and other applicable laws protect complainants. The Inspector
General Act states that the Inspector General shall not disclose the identity of
an HHS employee who reports an allegation or provides information without
the employee’s consent, unless the Inspector General determines that
disclosure is unavoidable during the investigation. By law, Federal employees
may not take or threaten to take a personnel action because of
whistleblowing or the exercise of a lawful appeal, complaint, or grievance
right. Non-HHS employees who report allegations may also specifically
request confidentiality.



https://tips.hhs.gov/
https://oig.hhs.gov/fraud/report-fraud/before-you-submit/
https://www.youtube.com/watch?v=ElR-tIcENIQ&t=3s

Stay In Touch

Follow HHS-OIG for up to date news and publications.
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m HHS Office of Inspector General

Subscribe To Our Newsletter
OIG.HHS.GOV

Contact Us

For specific contact information, please visit us online.

U.S. Department of Health and Human Services
Office of Inspector General

Public Affairs

330 Independence Ave., SW

Washington, DC 20201

Email: Public.Affairs@oig.hhs.gov
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https://oig.hhs.gov/
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https://instagram.com/oigathhs/
https://www.facebook.com/OIGatHHS/
https://www.youtube.com/user/OIGatHHS
https://twitter.com/OIGatHHS/
https://www.linkedin.com/company/hhs-office-of-the-inspector-general
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