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Targeted Sample: Beginning in 2006, we required States to survey a targeted 5 percent
sample of HHAs selected from a CMS list that identifies those agencies for which certain
quality indicators suggest a need

for greater oversight. R Home Health Surveys
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We do not concur with the recommendation that we include multiple survey results in the
algorithm that identifies the targeted sample of HHAs that are at risk of providing poor
quality of care. The purpose of the targeting is to direct scarce public dollars to those
areas and agencies where greater oversight is most needed. The current algorithm
calculates a score for generating the targeted survey sample based on data from a variety
of sources, including the OASIS and Online Survey Certification and Reporting data set.
The algorithm was developed through a contract with the University of Colorado that
examined many possible factors. Since standard HHA surveys are conducted only once
every 3 years, an algorithm of three standard surveys would encompass 9-10 years.
Many HHAs, particularly newer ones, thus would not be considered in the targeting
process and the targeting would often be quite dated. The OIG, for example, found it
necessary to exclude from its study 3,655 of the 8,666 active Medicare-certified HHAs
because they did not meet the OIG’s multi-survey criteria.! For these and other reasons
the current CMS algorithm uses the most recent survey together with other recent quality
indicators. Factoring in more dated historical surveys would lessen the impact of the
more recent data.

However, we appreciate the value that OIG is placing on targeted surveys and will
continue efforts to improve the effectiveness of such surveys. The OIG report also makes
a number of other useful observations that were not converted into recommendations but
that merit future consideration. For example, the OIG observes that about 64 percent of
the cyclically noncompliant HHAS are located in just six States, and more than 50 percent
are located in just three States. We consider this to be an important observation that may
assist in future targeting of surveys.

OIG Recommendation

Implement intermediate sanctions as directed by the OBRA 1987.

CMS Response

We concur. While CMS has initiated the rule-making process numerous times, changes
in law and other regulations, together with the demands of additional improvement
efforts, have unfortunately impeded promulgation of a rule in final form. CMS did
publish a Notice of Proposed Rule-Making (NPRM) in 1991 for alternative sanctions.
CMS then revised the regulation in response to the comments received. When the legal
requirements for HHAs were changed in the Social Security Act in early 1996, CMS
determined that the draft alternative sanctions regulation needed substantial revisions.
During this time, CMS also developed and released the comprehensive assessment tool
for patients served by HHAs, called OASIS. OASIS was successfully moved through
demonstration phase, proposed regulation, training to more than 8,000 HHAs, and final
rule-making. As significant changes occurred in the home health industry, CMS
determined that a comprehensive revision of the HHA Conditions of Participation (CoPs)
was needed, and that the issuance of an alternative sanctions rule should be coordinated
with those CoP revisions. The revised CoPs were issued as an NPRM in 1997, but have

! Draft report, page 7
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not yet been issued as a final rule. In addition, due to egregious and suspicious HHA
billing practices, CMS at the same time mobilized cross-component teams addressing
HHA fraud and abuse through the Operation Restore Trust (ORT) Initiative. Part of ORT
included a moratorium on the enrollment of new HHAs into the Medicare program.
CMS’ dependence on the same staff for expertise to participate and manage these varied
efforts certainly factored into delays in implementing alternative sanctions for HHAs,
along with the passage of section 902 of the Medicare Prescription Drug, Improvement,
and Modernization Act of 2003 that required CMS to establish and publish timelines for
regulations no later than 3 years after publication of the preceding proposed regulation.

We appreciate the OIG’s reminder that rule-making for alternative sanctions for HHAs
remains unfinished. Although CMS’ unified agenda for rule-making is quite ambitious in

the current and coming year, we will continue our efforts to accomplish this objective.

Once again, CMS thanks the OIG for the opportunity to review and comment on this
report.

Attachment
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