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Report Number: A-03-03-00211

Mr. Michael Stauffer

Deputy Secretary for Administration
Department of Public Welfare

Health & Welfare Building, Room 234
P.O. Box 2675

Harrisburg, Pennsylvania 17105-2675

Dear Mr. Stauffer:

Enclosed are two copies of our final report entitled “Medicaid Denial of Payment Remedy for
Sanctioned Nursing Homes in the Commonwealth of Pennsylvania.” A copy of this report will
be forwarded to the action official noted below for review and any action deemed necessary.

Final determination as to actions taken on all matters reported will be made by the HHS Action
official named below. We request that you respond to the HHS action official within 30 days
from the date of this letter. Your response should present any comments or additional
information that you believe may have a bearing on the final determination.

In accordance with the principles of the Freedom of Information Act (5 U.S.C. 552, as amended
by Public Law 104-231), OIG reports issued to the Department’s grantees and contractors are
made available to members of the press and general public to the extent the information
contained therein is not subject to exemptions in the Act which the Department chooses to
exercise. (See 45 CFR Part 45)

If you have any questions or comments about this report, please do not hesitate to call me, or
your staff may contact Bernard Siegel, Audit Manager, at (215) 861-4484, or through e-mail at
bernard.siegel@oig.hhs.gov. To facilitate identification, please refer to report number
A-03-03-00211 in all correspondence.

Sincerely,

JANC=2N

Stephen Virbitsky
Regional Inspector General
for Audit Services

Enclosures — as stated
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The mission of the Office of Inspector General (OIG), as mandated by Public Law 95-452,
as amended, is to protect the integrity of the Department of Health and Human Services
(HHS) programs, as well as the health and welfare of beneficiaries served by those
programs. This statutory mission is carried out through a nationwide network of audits,
investigations, and inspections conducted by the following operating components:

Office of Audit Services

The OIG's Office of Audit Services (OAS) provides all auditing services for HHS, either by
conducting audits with its own audit resources or by overseeing audit work done by others.
Audits examine the performance of HHS programs and/or its grantees and contractors in
carrying out their respective responsibilities and are intended to provide independent
assessments of HHS programs and operations in order to reduce waste, abuse, and
mismanagement and to promote economy and efficiency throughout the department.

Office of Evaluation and Inspections

The OIG's Office of Evaluation and Inspections (OEI) conducts short-term management and
program evaluations (called inspections) that focus on issues of concern to the department,
the Congress, and the public. The findings and recommendations contained in the
inspections reports generate rapid, accurate, and up-to-date information on the efficiency,
vulnerability, and effectiveness of departmental programs.

Office of Investigations

The OIG's Office of Investigations (OI) conducts criminal, civil, and administrative
investigations of allegations of wrongdoing in HHS programs or to HHS beneficiaries and
of unjust enrichment by providers. The investigative efforts of Ol lead to criminal
convictions, administrative sanctions, or civil monetary penalties. The Ol also oversees
state Medicaid fraud control units, which investigate and prosecute fraud and patient abuse
in the Medicaid program.

Office of Counsel to the Inspector General

The Office of Counsel to the Inspector General (OCIG) provides general legal services to
OIG, rendering advice and opinions on HHS programs and operations and providing all
legal support in OIG's internal operations. The OCIG imposes program exclusions and civil
monetary penalties on health care providers and litigates those actions within the
department. The OCIG also represents OIG in the global settlement of cases arising under
the Civil False Claims Act, develops and monitors corporate integrity agreements, develops
model compliance plans, renders advisory opinions on OIG sanctions to the health care
community, and issues fraud alerts and other industry guidance.




Notices

THIS REPORT IS AVAILABLE TO THE PUBLIC
at http://oig.hhs.gov

In accordance with the principles of the Freedom of Information Act (5 U.S.C. 552,
as amended by Public Law 104-231), Office of Inspector General, Office of Audit
Services reports are made available to members of the public to the extent the
information is not subject to exemptions in the act. (See 45 CFR Part 5.)

OAS FINDINGS AND OPINIONS

The designation of financial or management practices as questionable or a
recommendation for the disallowance of costs incurred or claimed, as well as other
conclusions and recommendations in this report, represent the findings and opinions
of the HHS/OIG/OAS. Authorized officials of the HHS divisions will make final

determination on these matters.

SERVICE
§5b$ S,O

& §/
. —/
g
-~
<
=
m C
%
>,
(P«:}

by
JQ




EXECUTIVE SUMMARY
BACKGROUND

In a 1986 study conducted at the request of Congress, the Institute of Medicine found that
residents of nursing homes were being abused, neglected, and given inadequate care. As part of
the Omnibus Budget Reconciliation Act of 1987, Congress passed the Nursing Home Reform
Act that established quality standards for nursing homes nationwide, established resident rights,
and defined the State survey and certification process to enforce those standards. It also required
that nursing homes that participated in the Medicaid and Medicare programs comply with the
requirements for standards of care as prescribed by Federal laws.

The Department of Health and Human Services and the States implemented the requirements
that are contained in Title XIX, section 1919, of the Social Security Act. To monitor whether
nursing homes meet the Nursing Home Reform Act requirements, the law established a
certification process that requires States to conduct unannounced surveys, including resident
interviews, at irregular intervals at least once every 15 months. The law also requires that the
average statewide interval between consecutive standard surveys should be no greater than
12 months.

We initiated this audit to determine whether the Commonwealth of Pennsylvania (the State) was
enforcing the Federal standards. The “denial of payment sanction” enforcement process was the
primary focus of this review.

OBJECTIVES
The objectives of our audit were to determine whether State controls were adequate to:

1. prevent improper Medicaid payments to nursing homes under the denial of payment
sanction, and

2. ensure that the mandatory denial of payment sanction was applied in nursing homes
that were not in compliance with Federal requirements.

This review included the denial of payment sanctions that should have been in effect during the
period from October 1, 1999 to September 30, 2001. In addition, we reviewed selected data for
all nursing homes surveyed by the State during 1999 to 2003, which the Centers for Medicare &
Medicaid Services (CMS) maintained in its “Online Survey, Certification, and Reporting”
(OSCAR) database.



FINDING - State Controls Over Denial of Payment Sanctions for Nursing Homes

State controls were not adequate to prevent improper Medicaid payment to nursing homes that
were under a denial of payment sanction. Title X1X, section 1919, of the Social Security Act and
42 CFR § 488 require that the State establish adequate controls over the mandatory denial of
payment sanction. Of the 73 nursing homes that were sanctioned during our audit period,

13 received unallowable Medicaid payments for new admission residents because the State
Medicaid agency had not implemented pre-payment edits or post-payment reviews during the
period of our review to ensure that only allowable services were paid to nursing homes. As a
result, the State Medicaid agency made Medicaid payments totaling $75,342 to the 13 nursing
homes for residents who were admitted during the sanction periods, of which $40,553
represented the Federal share of the payment. One of the nursing homes recognized that some of
the payments it received were unallowable and returned $2,758 to the State prior to our review.
The balance, totaling $72,584 (Federal share totaling $39,074) was not identified by the nursing
homes as unallowable until the time of our review.

FINDING - Mandatory Denial of Payment Sanctions for Substandard Quality of Care

A review of CMS’s OSCAR database indicated that 101 of the 653 Medicaid certified nursing
homes surveyed by the State received a deficiency with a scope and severity code that required a
denial of payment sanction that were not identified on the CMS and State lists of sanctioned
nursing homes. The denial of payment sanction was warranted because those nursing homes had
not reached substantial compliance within 3 months of having the deficiency identified by the
State survey agency. As a result, the State could have made Medicaid payments to those nursing
homes for new admissions during those sanction periods because they had not identified them as
requiring a mandatory denial of payment sanction.

RECOMMENDATIONS
We recommend that the State Medicaid Agency:

1. refund $39,074 to CMS for the Federal share of the unallowable Medicaid payments,

2. implement pre-payment edits, in addition to the newly established post-payment
reviews, to ensure that Medicaid payments are not paid to nursing homes that are
under a denial of payment sanction, and

3. establish procedures to identify nursing homes that should receive a denial of
payment sanction.



AUDITEE COMMENTS - CMS

CMS Region |11 office suggested changes in the wording of three statements in the report. Those
changes were implemented where appropriate throughout the report. CMS will implement a new
tracking system that will identify those nursing homes that require follow-up actions by the State
or the CMS regional office to ensure that payments are withheld for nursing homes that received

sanctions. A copy of the response is shown in Appendix B.

AUDITEE COMMENTS - COMMONWEALTH OF PENNSYLVANIA

The Department of Public Welfare generally agreed with the findings and recommendations
contained in the report. It stated that: a) two denial of payment sanctions (Bans of Admission)
were cancelled, b) $60,532 of the reported $76,274 unallowable Medicaid payments had already
been recovered, and c) the Department’s new claims processing and management information
system (PROMISe™) has edits and new functions in place to prevent nursing facilities from
billing when Bans on Admission are imposed.

Based on the documentation provided by the Commonwealth, we revised the report to show that
$75,342 was identified as unallowable Medicaid payments. Of that total:

$2,758 was collected prior to the audit
$43,577 was collected during the audit
$26,431 is awaiting collection

$2,576 is still disputed by the Commonwealth

A copy of the significant portion of the Commonwealth’s response is shown in Appendix C. We
did not include the additional 100 pages of documentation that supported the amounts recovered
from the nursing homes for each recipient stay questioned.
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INTRODUCTION

BACKGROUND
Nursing Home Reform Act Requirements

In a 1986 study conducted at the request of Congress, the Institute of Medicine found that
residents of nursing homes were being abused, neglected, and given inadequate care. As part of
the Omnibus Budget Reconciliation Act of 1987, Congress passed the Nursing Home Reform
Act that established quality standards for nursing homes nationwide, established resident rights,
and defined the State survey and certification process to enforce the standards. It also required
that nursing homes that participated in the Medicaid and Medicare programs, comply with the
requirements for standards of care as prescribed by Federal laws.

Ten years after the passage of the Nursing Home Reform Act, a series of studies and Senate
hearings called attention to serious threats to residents’ well being. Those studies identified
weaknesses in the Federal and State survey and enforcement processes. States and CMS must
certify that nursing homes are in substantial compliance with the requirements of the Nursing
Home Reform Act in order to receive Medicaid and Medicare payments for long-term care of
residents. The Department of Health and Human Services and the States implemented the
requirements of the Nursing Home Reform Act that are contained in Title XIX, section 1919, of
the Social Security Act.

To monitor whether nursing homes continue to meet the requirements of the Nursing Home
Reform Act, the law established a certification process that requires States to conduct
unannounced surveys, including resident interviews, at irregular intervals at least once every

15 months. The law also requires that the average statewide interval between consecutive
standard surveys should be no greater than 12 months. Those surveys generally focus on
residents’ rights, quality of care, quality of life, and services provided to residents. Nursing
homes are in “substantial compliance” when identified deficiencies pose no greater risk to
resident health or safety than the potential for causing minimal harm. Deficiencies result from
either noncompliance with established requirements or substandard quality of care in the nursing
home.

Nursing homes that are not in substantial compliance with the Federal standards of care may
have one or more enforcement remedies (sanctions) imposed on them. The severity of the
sanction depends on whether the deficiency constitutes either: (1) immediate jeopardy to resident
health or safety; (2) actual harm that is not immediate jeopardy; (3) a widespread potential for
more than minimal harm that is not immediate jeopardy, with no actual harm; or (4) a pattern of
or an isolated potential for more than minimal harm that is not immediate jeopardy, with no
actual harm. The State and CMS may impose the “denial of payment sanction for all new or
existing Medicaid or Medicare residents,” either alone or in combination with other sanctions
when nursing homes are not in substantial compliance with the certification standards of care.



We initiated this audit to determine whether the Commonwealth of Pennsylvania (the State) was
enforcing the Federal standards. The “denial of payment sanction” enforcement process was the
primary focus of this review.

Enforcement of Denial of Payment Sanctions

The Federal regulation governing the enforcement for compliance of nursing homes is set forth
in 42 CFR 8 488, Subpart F. As noted above, the State imposes a sanction on a nursing home
based on the seriousness of the deficiency — a measure of the scope and severity of the
deficiency. Nursing homes that do not achieve substantial compliance are not eligible to
participate in the Medicaid and Medicare programs. Before the State can lift an enforcement
sanction, the State survey agency must certify that the nursing home is currently in substantial
compliance.

When a nursing home is not in substantial compliance with one or more Federal requirements,
the State may impose a denial of payment sanction. There are two types of denial of payment
sanctions.

Denial of Payment for New Admissions. Under typical circumstances, if a nursing
home is not in substantial compliance with Medicaid requirements, the State denies payments to
nursing homes for Medicaid residents admitted after the sanction became effective. Payments
for existing Medicaid residents continue. The denial of payment for new admissions can be
either optional or mandatory based on the seriousness of the deficiency.

e The State or CMS may impose the “optional” denial of payment sanction for all new
Medicaid admissions when a nursing home is not in substantial compliance with the
Medicaid participation requirements.

e The State or CMS must impose a “mandatory” denial of payment sanction when a
nursing home is not in substantial compliance 3 months after the last day of the survey
identifying a deficiency, or when a nursing home has furnished substandard quality of
care on the last three consecutive standard surveys.

CMS Publication 7, “State Operations Manual,” section 7506 (C) (2), requires that the State
Medicaid agency must deny payment to the nursing home, and CMS must deny Federal financial
participation to the State Medicaid agency for all new Medicaid admissions to the nursing home
when a denial of payment sanction is determined. The “State Operations Manual” defines
“substandard quality of care” as:

... one or more deficiencies related to participation requirements under

42 CFR 483.13, resident behavior and facility practices, 42 CFR 483.15, quality
of life, or 42 CFR 483.25, quality of care that constitute either immediate
jeopardy to resident health or safety; a pattern or widespread actual harm that is
not immediate jeopardy; or a widespread potential for more than minimal harm,
but less than immediate jeopardy, with no actual harm.



Denial of Payment for All Medicaid Residents. Under extreme circumstances, and
only with the approval of the Secretary, Department of Health and Human Services, the State
and CMS can deny payments to nursing homes for all Medicaid residents, regardless of their date
of admission. In those instances, the State will not pay nursing homes for all residents who
resided in the nursing home, from the effective date of the denial of payment sanction until the
date that CMS verifies that the nursing home is in substantial compliance with Medicaid
requirements. None of the denial of payment sanctions identified in our review was for all
Medicaid residents.

OBJECTIVES, SCOPE, AND METHODOLOGY
Objectives
The objectives of our audit were to determine whether State controls were adequate to:

1. prevent improper Medicaid payments to nursing homes under the denial of payment
sanction, and

2. ensure that the mandatory denial of payment sanction was applied in nursing homes
that were not in compliance with Federal requirements.

Scope

Our review included denial of payment sanctions that should have been in effect in Pennsylvania
during the 2-year period from October 1, 1999 to September 30, 2001. We obtained information
from the CMS Region I11 regional office, the State Medicaid agency, and selected nursing
homes. Some of the documentation reviewed included the following.

= State nursing home surveys

= CMS and State lists of sanctioned nursing homes

= Medicaid paid claims information

= Denial of payment letters issued by CMS and received by the State and provider
= Nursing home admission census reports

= Nursing home billing documentation

= Other financial and operational documentation, as appropriate

We reviewed the current OSCAR database to identify all standard surveys recorded for
Pennsylvania nursing homes. We summarized all deficiencies identified during the State survey
and certification process that included a deficiency that potentially warranted a denial of
payment sanction for new admissions.

Our review was limited in scope and was not intended to be a full-scale internal control
assessment of the State Medicaid agency operations. The objectives of our audit did require an
understanding and assessment of the internal control structures related to the specific areas
reviewed.



Methodology

Denial of Payment for Sanctioned Nursing Homes. To determine whether the State
had sufficient controls to prevent improper Medicaid payments to nursing homes, we obtained a
list of denial of payment sanction letters provided by the State and reconciled that information
with the “Long-Term Care, Denial of Payment Report” provided by CMS.

To ensure that denial of payment sanctions were applied in nursing homes that were not in
substantial compliance, we obtained a listing of the Medicaid paid claims from the Pennsylvania
Medicaid Management Information System to determine whether the State made improper
payments to sanctioned nursing homes during our audit period. Also, we reviewed
documentation at the sanctioned nursing homes that received Medicaid payments to determine
whether those payments were allowable or unallowable.

e Allowable Payments. Payments were considered appropriate and allowable if a Medicaid
resident was admitted to the nursing home before a denial of payment sanction for new
admissions was issued.

e Unallowable Payments. Payments were considered inappropriate and unallowable if a
Medicaid resident was admitted on or after the date the denial of payment sanction was
issued. When a denial of payment sanction was issued for all residents, the payment for
all Medicaid residents was considered unallowable beginning on the date the denial of
payment sanction was issued, regardless of when the resident was admitted to the nursing
home.

Subsequently, when the State surveyed the nursing home and found it to be in substantial
compliance, the denial of payment sanction was lifted, and payments for all Medicaid residents
were allowable.

Deficient Nursing Homes Not Sanctioned. To identify potentially deficient nursing
homes that were not sanctioned, we queried the OSCAR database to identify surveys that
recorded deficiencies (known as F-tags) associated with the mandatory denial of payment for
new Medicaid admissions. That list of potentially deficient nursing homes contained the four
most recent standard surveys for each Pennsylvania nursing home entered by the State survey
agency, including the deficiency, the date of survey and the date of compliance for each
deficiency. Based on discussions with personnel from the CMS Region I11 office, although the
OSCAR database included an “enforcement tracking system,” the information captured was
found inadequate for tracking all of the enforcement actions, and an OSCAR *“enforcement
tracking system” report was never produced. The date of compliance and other data fields are
not always accurate and reliable. Beginning in January 1999, CMS used a long-term care
enforcement tracking system developed by CMS Region V for tracking nursing home
enforcement actions (the Chicago system). In late 2004, CMS will be converting its long-term
care enforcement tracking system to the ASPEN software as part of an upgrade and enhancement
of that system. We performed the following analysis, although we could not make definitive
conclusions without validation of each entry included in the initial analysis results.



We identified OSCAR data that met the mandatory denial of payment for new Medicaid
admissions criteria. We identified all unique records that showed that:

e the nursing home was not in substantial compliance 3 months after the last day of the
survey that identified the deficiency; and

e the result of the standard survey for the last four reported surveys.

We used the first list to determine whether all nursing homes that were not in substantial
compliance within 3 months after the last day of the survey were included on our list of
sanctioned nursing homes that CMS Region 111 personnel provided to us. We considered any
deficiency with a scope and severity code of ‘D’ through ‘L’ to identify nursing homes that were
not in substantial compliance. We used the second list to determine whether any nursing homes
had three consecutive substandard quality of care surveys and whether the mandatory denial of
payment remedy was enforced.

Our review was conducted in accordance with generally accepted government auditing
standards. The work was performed at the CMS Region I11 regional office in Philadelphia,
Pennsylvania, the Pennsylvania Department of Public Welfare in Harrisburg, Pennsylvania, and
various nursing homes throughout Pennsylvania, from April 2003 through February 2004.

FINDINGS AND RECOMMENDATIONS
FINDING - State Controls Over Denial of Payment Sanctions for Nursing Homes

State controls were not adequate to prevent improper Medicaid payment to nursing homes that
were under a denial of payment sanction. Title X1X, section 1919, of the Social Security Act and
42 CFR 8 488 require that the State establish adequate controls over the mandatory denial of
payment sanction. Of the 73 nursing homes that were sanctioned during our audit period,

13 received unallowable Medicaid payments for new admission residents because the State
Medicaid agency had not implemented pre-payment edits or post-payment reviews during the
period of our review to ensure that only allowable services were paid to nursing homes. As a
result, the State Medicaid agency made Medicaid payments totaling $75,342 to the 13 nursing
homes for residents who were admitted during the sanction periods, of which $40,553
represented the Federal share of the payment. One of the nursing homes recognized that one of
the payments it received was unallowable and returned $2,758 to the State prior to our review.
The balance, totaling $72,584 (Federal share totaling $39,074) was not identified by the nursing
homes as unallowable until the time of our review.

State Controls Over Medicaid Payments

State Medicaid agency personnel told us that they had not established controls to ensure that
nursing homes that received denial of payment sanctions were not paid for new Medicaid
residents during the sanction period. The State’s only control was to maintain file copies of the
denial of payment sanction letters that it issued. Based on our limited review, its files were not
complete. The documentation maintained by CMS was more extensive and complete than the



documentation received from the State. The State had not established any controls to ensure that
all denial of payment sanctions was identified and that sanctions were enforced to prevent
improper Medicaid payments. The State informed us that beginning in October 2003, they were
planning to perform post-payment reviews to prevent the payment for claims for new admissions
during a denial of sanction period.

The State imposes sanctions in order to safeguard Medicaid residents in nursing homes. The
denial of payment sanction is an enforcement remedy for nursing homes that were not in
substantial compliance with one or more of the Federal requirements when surveyed by the State
survey agency. The scope and severity of the deficiency requires imposition of the denial of
payment remedies. Consequently, it is imperative that the State identifies sanctioned nursing
homes and suspends Medicaid payments to those nursing homes in a timely manner when there
IS a risk to residents’ health and safety.

Medicaid Payments for Optional Denial of Payment Sanctions

Our review of available documentation received from CMS showed that 73 nursing homes
received a denial of payment sanction for new admissions during our audit period. Payments for
Medicaid residents admitted to nursing homes before the denial of payment sanction was in
effect were allowable; consequently, we had to determine whether some or all of Medicaid
payments made to those 73 nursing homes was either allowable or unallowable.

The denial of payment status for a resident is determined by the admission date of the Medicaid
resident. A new admission resident is defined in 42 CFR § 488.401 as:

... aresident who is admitted to the facility on or after the effective date of a
denial of payment remedy and, if previously admitted, has been discharged
before that effective date. Residents admitted before the effective date of the
denial of payment, and taking temporary leave, are not considered new
admissions, nor subject to the denial of payment.

Based on available payment records provided by the State, we identified 51 nursing homes that
had a potential for receiving unallowable payments during the sanction periods. We visited or
contacted those 51 nursing homes, and reviewed admission records and billing histories to
identify any new admission residents that were not eligible for Medicaid coverage during the
sanction period. Many of those payments were allowable because the nursing homes had
admitted the Medicaid residents before the denial of payment sanction was in effect.

Nevertheless, the State Medicaid agency paid $75,342 (Federal portion totaling $40,553) to

13 nursing homes for 32 new admission residents that resided at those homes for 639 sanction
days. One nursing home recognized that a portion of the payment received was unallowable and
returned $2,758 (Federal portion totaling $1,479) to the State. Appendix A contains a detailed
list of those payments, including the dates of the sanction period, the number of residents, the
denial of payment sanction days, and the unallowable payment amounts for each nursing home.
At the time of our review, the 13 nursing homes still had not repaid $72,584 (Federal portion
totaling $39,074) to the State. We calculated the Federal portion of the Medicaid payment using
the Federal financial participation rate in effect at the time of the denial of payment sanction.



Although the State had properly sanctioned the nursing homes that were out of substantial
compliance, the State controls were inadequate to prevent Medicaid payments to nursing homes
that were under a denial of payment sanction.

FINDING - Mandatory Denial of Payment Sanctions

A review of CMS’s OSCAR database indicated that 101 of the 653 Medicaid certified nursing
homes surveyed by the State received a deficiency with a scope and severity code that required a
denial of payment sanction that were not identified on the CMS and State lists of sanctioned
nursing homes. The denial of payment sanction was warranted because those nursing homes had
not reached substantial compliance within 3 months of having the deficiency identified by the
State survey agency. As a result, the State could have made Medicaid payments to those nursing
homes for new admissions during those sanction periods because they had not identified them as
requiring a mandatory denial of payment sanction.

OSCAR Documentation

From our match between CMS’s list of sanctioned nursing homes and the deficiencies identified
in the OSCAR database, we identified nursing homes that had not achieved substantial
compliance within 3 months of the original deficiency. Nursing homes that received a
deficiency causing it to be out of compliance included any deficiency with a scope and severity
code of ‘D’ through “L’. We also determined whether a nursing home received three consecutive
standard surveys with substandard quality of care deficiencies. The OSCAR data is a
compilation of the results obtained during the State survey and certification process. According
to CMS personnel, the information entered into the OSCAR database was not always validated
and accurate, and neither CMS nor the State used the OSCAR system as an enforcement tracking
system. Particularly, the date of compliance, which we used to determine the number of days the
nursing home took to become compliant, was suspect as an accurate field. Instead, CMS used
the Chicago system to track long-term care enforcement.

We used the OSCAR database to identify and review the 73 sanctioned nursing homes that are
discussed in the finding titled “State Controls Over Denial of Payment Sanctions for Nursing
Homes.” Of the 201 denial of payment sanction periods contained it the OSCAR database for
our review period, 54 periods were not in the Chicago system. We could not determine why
there were differences between those databases without additional detailed audit work. Some of
the nursing homes that were not included in the Chicago system could include mandatory
sanctions for which CMS decided not to impose the sanction. Those records were not easily
available for our review.

However, based on our analysis of the OSCAR data, 101 facilities should have been sanctioned
because substantial compliance had not been achieved within 3 months. We did not identify any
nursing homes that received three consecutive standard surveys of substandard quality of care
deficiencies. From the information that was available in the OSCAR database and the
documentation provided by CMS and the State, we did not determine whether the State made a



payment to those nursing homes that should have been sanctioned during the identified periods,
and whether any payments were for new admissions.

State Controls Over Mandatory Denial of Payment Sanctions

Based on our preliminary review of the OSCAR database, the State did not have adequate
controls to prevent Medicaid payment to nursing homes that should have been sanctioned.
Sanctions are imposed to safeguard beneficiaries and the denial of payment is an enforcement
remedy for nursing facilities not in substantial compliance with one or more of the Medicaid
participation requirements. The scope and severity of the deficiency requires imposition of the
denial of payment remedies. Although we could not quantify the total amount of the payments
made by the State for new Medicaid admissions, the number of sanctions identified in the
OSCAR database indicated the lack of controls imposed by the State to identify and monitor
those nursing homes that received a deficiency during the last survey and certification process.

RECOMMENDATIONS
We recommend that the State Medicaid Agency:

1. refund $39,074 to CMS for the Federal share of the unallowable Medicaid payments,

2. implement pre-payment edits, in addition to the newly established post-payment
reviews, to ensure that Medicaid payments are not paid to nursing homes that are
under a denial of payment sanction, and

3. establish procedures to identify nursing homes that should receive a denial of
payment sanction.

AUDITEE COMMENTS AND OIG RESPONSE - CMS

CMS Region 111 office suggested changes in the wording of three statements in the report. Those
changes were implemented where appropriate throughout the report. Also, in late 2004, CMS
and the Commonwealth survey agencies will implement the ASPEN Enforcement Tracking
Module that includes a standard report used to monitor the sanction process. That report will
identify those nursing homes that require follow-up actions by the Commonwealth or the CMS
regional office to prevent unallowable payments for nursing homes under sanction. A copy of
the response is shown in Appendix B.

AUDITEE COMMENTS AND OIG RESPONSE - COMMONWEALTH OF
PENNSYLVANIA

The Department of Public Welfare generally agreed with the findings and recommendations
contained in the report. It stated that: a) two denial of payment sanctions (Bans of Admission)
were cancelled, b) $60,532 of the reported $76,274 unallowable Medicaid payments had already
been recovered, and c) the Department’s new claims processing and management information
system (PROMISe™) has edits and new functions in place to prevent nursing facilities from
billing when denial of payment sanctions are imposed.



A copy of the significant portion of the Commonwealth’s response is shown in Appendix C. We
did not include the additional 100 pages of documentation that supported the amounts recovered
from the nursing homes for each recipient stay questioned.

We agree that the denial of payment sanctions was canceled for two nursing home sanction
periods identified in our draft report. Those amounts were removed from the report. However,
we were unable to reconcile to the reported collection of $60,532 that was identified in the
Commonwealth’s response. Consequently, we reviewed the documentation provided by the
Commonwealth to support its findings and found the following.

e Unallowable Medicaid payments were reversed by the nursing homes and the
Commonwealth recovered payments totaling $46,336, which includes one payment,
totaling $2,758, recovered prior to the audit, and calculation adjustments totaling $3,799.
The adjustments represent differences between the original amounts in the draft report
and the actual amounts collected.

e The Commonwealth agreed that additional unallowable Medicaid payments for seven
nursing homes, totaling $26,430, should be recovered.

e The Commonwealth indicated that it had not made payments, totaling $2,576, and
consequently those payments are not recoverable. However, we obtained documentation
from the nursing homes that shows that those amounts were included on Commonwealth
remittance advices showing that payment was made.

All unallowable amounts in the final report have been corrected to reflect the differences
summarized above. Documentation supporting the payments for four claims still remaining in
dispute will be provided to the Commonwealth for its review.



APPENDICES
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APPENDIX B

AUDITEE COMMENTS - CENTERS FOR MEDICARE & MEDICAID SERVICES

C'M.f/ Memorandum

c:mmsformamumwwmmm/ Centers for Medicare & Medicaid Services
Region Il

Suite 216, The Public Ledger Bldg

150 8. Independence Mall West

Philadelphia, PA 19106-3499

pae:  MAR 4 2004

To: Regional Inspector General for Audit Services

From: Manager, Financial Review Branch
Division of Medicaid & Children’s Health

Subject: Draft Audit Report #A-03-03-00211 — Pennsylvania Medicaid Denial of Payment for
New Admissions for Sanctioned Nursing Homes

We have reviewed the subject draft report and have the following comments:

1. On page 1 in the fourth line from the bottom, the word “and” should be
deleted after the words “nursing homes.”

2. While it is technically correct that a certified nursing home is to have an unannounced
survey at least once every 15 months, a state would fail its annual evaluation if it
inspected all of its nursing homes only every 15 months. The law also requires that the
average statewide interval between consecutive standard surveys is no greater than
twelve (12) months. It is misleading to not acknowledge the second part of this
requirement.

3. On page 4 of the draft, you state “Based on discussions with personnel from the CMS
Region Il office, the OSCAR database was not designed as an “enforcement tracking
system.” In fact, the OSCAR/ODIE database does have a component designed for
tracking enforcements. Some states and Regional Offices continue to maintain that
dataset in ODIE, others do not. Generally, the information captured was found
inadequate for tracking all of the enforcement actions and an OSCAR report was never
designed for data output. The Chicago RO designed its own LTC enforcement tracking
system to address the shortcomings of the ODIE system. Beginning in CY 1999, all
Regional Offices were required to use the Chicago RO system for tracking nursing home
enforcement actions.

If your staff should have any questions regarding these comments, they may contact Mr. Thomas
Zlakowski, of my staff, at (215) 861-4242.

o fia

Ted Gallagher



APPENDIX C

AUDITEE COMMENTS - COMMONWEALTH OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF PUBLIC WELFARE
FO. BOX 2675
HARRISBURG, PENNSYLVANIA 17105-2675

Michael Stauffer HAY 1 ﬂ zﬂu‘ (717) 787-3422

Deputy Secretary for Administration Email: MikeS @dpw.state.pa.us

Mr. Stephen Virbitsky, Regional
Inspector General for Audit Services

Office of Inspector General

Department of Health & Human Services

Public Ledger Building, Suite 316

150 South Independence Mall West

Philadelphia, Pennsylvania 19106-3499

Dear Mr. Virbitsky:

Thank you for your February 17, 2004, letter in which you transmitted the draft report
entitled “Medicaid Denial of Payment Remedy for Sanctioned Nursing Homes in the
Commonwealth of Pennsylvania” (Report Number A-03-03-00211).

The Department of Public Welfare (DPW) has reviewed the findings and
recommendations contained in the report and have determined that two of the Bans on
Admission were cancelled, and that the majority of the claims have been appropriately
recovered from the payment system. The DPW has recovered $60,532.12 out of the
$76,274.00 that the auditors determined to be unallowable Medicaid payments.
Documentation supporting the findings of recovery is enclosed. The nursing facilities will
be notified concerning the recovery of the remaining Medicaid payments. Furthermore,
the new PROMISe™, the DPW's claims processing and management information
system, now has the edits and new functions in place to prevent nursing facilities from
billing when Bans on Admissions have been imposed.

Thank you for the opportunity to respond to this report. Please contact Andrew Johnson,
Bureau of Financial Operations, Audit Resolution Section, at (717) 783-6329 if you need
any further assistance.

Sincerely,

Michael Stauffer

Enclosures
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