


b. arepeated or flagrant violation of the obligations under this CIA,
including, but not limited to, the obligations addressed in Section
X.A;

c. afailure to respond to a Demand Letter coﬁcerning the payment
of Stipulated Penalties in accordance with Section X.C; or

d. a failure to engage and use an IRO in accordance with Section
LD or a Compliance Expert in accordance with Section IILA.

2. Notice of Material Breach and Intent to Exclude. The parties agree that
a material breach of this CIA by Amerigroup constitutes an independent basis for
Amerigroup’s exclusion from participation in the Federal health care programs. Upon a
determination by OIG that Amerigroup has materially breached this CIA and that
exclusion is the appropriate remedy, OIG shall notify Amerigroup of: (a) Amerigroup’s
material breach; and (b) OIG’s intent to exercise its contractual right to impose exclusion
(this notification is hereinafter referred to as the “Notice of Material Breach and Intent to
Exclude™).

3. Opportunity to Cure. Amerigroup shall have 30 days from the date of
receipt of the Notice of Material Breach and Intent to Exclude to demonstrate to OIG’s
satisfaction that:

a. Amerigroup is in compliance with the obligations of the CIA
cited by OIG as being the basis for the material breach;

b. the alleged material breach has been cured; or

c. the alleged material breach cannot be cured within the 30-day
period, but that: (i) Amerigroup has begun to take action to cure the
material breach; (ii) Amerigroup is pursuing such action with due
diligence; and (iii) Amerigroup has provided to OIG a reasonable
timetable for curing the material breach.

4. Exclusion Letter. If, at the conclusion of the 30-day period, Amerigroup
fails to satisfy the requirements of Section X.D.3, OIG may exclude Amerigroup from
participation in the Federal health care programs. OIG shall notify Amerigroup in writing
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of its determination to exclude Amerigroup (this letter shall be referred to hereinafter as

- the “Exclusion Letter”). Subject to the Dispute Resolution provisions in Section XE,
below, the exclusion shall go into effect 30 days after the date of Amerigroup’s receipt of
the Exclusion Letter. The exclusion shall have national effect and shall also apply to all
other Federal procurement and nonprocurement programs. Reinstatement to program
participation is not automatic. After the end of the period of exclusion, Amerigroup may
apply for reinstatement by submitting a written request for reinstatement in accordance
with the provisions at 42 C.F.R. §§ 1001.3001-.3004.

E. Dispute Resolution

1. Review Rights. Upon OIG’s delivery to Amerigroup of its Demand
Letter or of its Exclusion Letter, and as an agreed-upon contractual remedy for the
resolution of disputes arising under this CIA, Amerigroup shall be afforded certain review
rights comparable to the ones that are provided in 42 U.S.C. § 1320a-7(f) and 42 C.F.R.
Part 1005 as if they applied to the Stipulated Penalties or exclusion sought pursuant to
this CIA. Specifically, OIG’s determination to demand payment of Stipulated Penalties
or to seek exclusion shall be subject to review by an HHS ALJ and, in the event of an
appeal, the HHS Departmental Appeals Board (DAB), in a manner consistent with the
provisions in 42 C.F.R. § 1005.2-1005.21. Notwithstanding the language in 42 C.F.R. §
1005.2(c), the request for a hearing involving Stipulated Penalties shall be made within
10 days after receipt of the Demand Letter and the request for a hearing involving
exclusion shall be made within 25 days after receipt of the Exclusion Letter.

2. Stipulated Penalties Review. Notwithstanding any provision of Title 42
of the United States Code or Title 42 of the Code of Federal Regulations, the only issues
in a proceeding for Stipulated Penalties under this CIA shall be: (a) whether Amerigroup
was in full and timely compliance with the obligations of this CIA for which OIG
demands payment; and (b) the period of noncompliance. Amerigroup shall have the
burden of proving its full and timely compliance and the steps taken to cure the
noncompliance, if any. OIG shall not have the right to appeal to the DAB an adverse ALJ
decision related to Stipulated Penalties. If the ALJ agrees with OIG with regard to a
finding of a breach of this CIA and orders Amerigroup to pay Stipulated Penalties, such
Stipulated Penalties shall become due and payable 20 days after the ALJ issues such a
decision unless Amerigroup requests review of the ALJ decision by the DAB. Ifthe ALJ
decision is properly appealed to the DAB and the DAB upholds the determination of
OIG, the Stipulated Penalties shall become due and payable 20 days after the DAB issues
its decision.
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3. Exclusion Review. Notwithstanding any provision of Title 42 of the
- United States Code or Title 42 of the Code of Federal Regulations, the only issues in a
proceeding for exclusion based on a material breach of this CIA shall be:

a. whether Amerigroup was in material breach of this CIA;

b. whether such breach was continuing on the date of the Exclusion
Letter; and

c. whether the alleged material breach could not have been cured
within the 30-day period, but that: (i) Amerigroup had begun to take
action to cure the material breach within that period; (ii) Amerigroup
has pursued and is pursuing such action with due diligence; and (1ii)
Amerigroup provided to OIG within that period a reasonable
timetable for curing the material breach and Amerigroup has
followed the timetable.

For purposes of the exclusion herein, exclusion shall take effect only after
an ALJ decision favorable to OIG, or, if the ALJ rules for Amerigroup, only after a DAB
decision in favor of OIG. Amerigroup’s election of its contractual right to appeal to the
DARB shall not abrogate OIG’s authority to exclude Amerigroup upon the issuance of an
ALJ’s decision in favor of OIG. If the ALJ sustains the determination of OIG and
determines that exclusion is authorized, such exclusion shall take effect 20 days after the
ALJ issues such a decision, notwithstanding that Amerigroup may request review of the
ALJ decision by the DAB. If the DAB finds in favor of OIG after an ALJ decision
adverse to OIG, the exclusion shall take effect 20 days after the DAB decision.
Amerigroup shall waive its right to any notice of such an exclusion if a decision
upholding the exclusion is rendered by the ALJ or DAB. If the DAB finds in favor of
Amerigroup, Amerigroup shall be reinstated effective on the date of the original
exclusion.

4. Finality of Decision. The review by an ALJ or DAB provided for above
shall not be considered to be an appeal right arising under any statutes or regulations.

Consequently, the parties to this CIA agree that the DAB’s decision (or the ALJ’s
decision if not appealed) shall be considered final for all purposes under this CIA.
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XI. EFFECTIVE AND BINDING AGREEMENT

Amerigroup and OIG agree as follows:

A. This CIA shall be binding on the successors, assigns, and transferees of
Amerigroup;

B. This CIA shall become final and binding on the date the final signature is
obtained on the CIA;

C. This CIA constitutes the complete agreement between the parties and may not
be amended except by written consent of the parties to this CIA;

D. OIG may agree to a suspension of Amerigroup’s obligations under the CIA in
the event of Amerigroup’s cessation of participation in Federal health care programs. If
Amerigroup withdraws from participation in Federal health care programs and is relieved
of its CIA obligations by OIG, Amerigroup shall notify OIG at least 30 days in advance
of Amerigroup’s intent to reapply as a participating provider with any Federal health care
program. Upon receipt of such notification, OIG shall evaluate whether the CIA should
be reactivated or modified.

E. The undersigned Amerigroup signatories represent and warrant that they are
authorized to execute this CIA. The undersigned OIG signatory represents that he is
signing this CIA in his official capacity and that he is authorized to execute this CIA.

F. This CIA may be executed in counterparts, each of which constitutes an

original and all of which constitute one and the same CIA. Facsimiles of signatures shall
constitute acceptable, binding signatures for purposes of this CIA.
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ON BEHALF OF AMERIGROUP

/Stanley F. Baldwin/

| . _8Bos
STJ[NLEY }; BALDWIN DATE
Executive Vice President, General Counsel
and Secretary
AMERIGROUP Corporation -

/Alan E. Reider/

ALANE.REDER  \ | DATE
Counsel for Amerigroup

¢l log
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ON BEHALF OF THE OFFICE OF INSPECTOR GENERAL
OF THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

/Gregory E. Demske/
?/3%5’

GREGORY E. DEMSKE DATE
Assistant Inspector General for Legal Affairs ’
Office of Inspector General

U. S. Department of Health and Human Services
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APPENDIX A
INDEPENDENT REVIEW ORGANIZATION

This Appendix contains the requirements relating to the Independent Review
Organization (IRO) required by Section HI.D of the CIA.

A, IRO Engagement.

Amerigroup shall engage an IRO that possesses the qualifications set forth in
Paragraph B, below, to perform the responsibilities in Paragraph C, below. The IRO
shall conduct the review in a professionally independent and objective fashion, as set
forth in Paragraph D. Within 30 days after OIG receives written notice of the identity of
the selected IRO, OIG will notify Amerigroup if the IRO is unacceptable. Absent
notification from OIG that the IRO is unacceptable, Amerigroup may continue to engage
the IRO.

If Amerigroup engages a new IRO during the term of the CIA, this IRO shall also
meet the requirements of this Appendix. If a new IRO is engaged, Amerigroup shall
submit the information identified in Section V.A.8 of the CIA to OIG within 30 days of
engagement of the IRO. Within 30 days after OIG receives written notice of the identity
of the selected IRO, OIG will notify Amerigroup if the IRO is unacceptable. Absent
notification from OIG that the IRO is unacceptable, Amerigroup may continue to engage
the IRO.

B. IRO Qualifications.

The IRO shall assign individuals to conduct the Marketing Review and Enrollment
Initiative Review engagements who: (1) have expertise in the marketing, contracting,
enrollment, and other requirements of health maintenance organizations contracting with
Federal health care programs and in the general requirements of the Federal health care
program(s) with which Amerigroup does business; and (2) have sufficient staff and
resources to conduct the reviews required by the CIA on a timely basis.

C. IRO Responsibilities.

The IRO shall:

1. perform each Marketing Review and Enrollment Initiative Review in
accordance with the specific requirements of the CIA;



2. follow all applicable Medicare, Medicaid, and other applicable Federal health
care program rules and reimbursement guidelines in making assessments in the
Marketing Review and Enrollment Initiative Review;

3. if in doubt of the application of a particular Medicare, Medicaid, or other
applicable Federal health care program policy or regulation, request clarification from the
appropriate authority (e.g., Medicare contractor or Medicaid program);

4. respond to all OIG inquires in a prompt, objective, and factual manner; and

5. prepare timely, clear, well-written reports that include all the information
required by Appendix B to the CIA. ‘

D. IRO Independence and Objectivity.

The IRO must perform the Marketing Review and Enrollment Initiative Review in a
professionally independent and objective fashion, as appropriate to the nature of the
engagement, taking into account any other business relationships or engagements that
may exist between the IRO and Amerigroup.

E. IRO Removal/Termination.

1. Amerigroup. If Amerigroup terminates its IRO during the course of the
engagement, Amerigroup must submit a notice explaining its reasons to OIG no later than
30 days after termination. Amerigroup must engage a new IRO in accordance with
Paragraph A of this Appendix.

2. OIG Removal of IRO. In the event OIG has reason to believe that the IRO does
not possess the qualifications described in Paragraph B, is not independent and objective
as set forth in Paragraph D, or has failed to carry out its responsibilities as described in
Paragraph C, OIG may, at its sole discretion, require Amerigroup to engage a new IRO in
accordance with Paragraph A of this Appendix.

Prior to requiring Amerigroup to engage a new IRO, OIG shall notify Amerigroup
of its intent to do so and provide a written explanation of why OIG believes such a step is
necessary. To resolve any concerns raised by OIG, Amerigroup may request a meeting
with OIG to discuss any aspect of the IRO’s qualifications, independence or performance
of its responsibilities and to present additional information regarding these matters.
Amerigroup shall provide any additional information as may be requested by OIG under
this Paragraph in an expedited manner. OIG will attempt in good faith to resolve any
differences regarding the IRO with Amerigroup prior to requiring Amerigroup to
terminate the IRO. However, the final determination as to whether or not to require
Amerigroup to engage a new IRO shall be made at the sole discretion of OIG.
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APPENDIX B
MARKETING REVIEW REPORT AND
ENROLLMENT INITIATIVE REVIEW REPORT

Review Reports. The following information shall be included in the Marketing Review
Report for each quarterly review of Amerigroup’s marketing activities pursuant to
Section II1.D.2 and the Enrollment Initiative Review Report for each Reporting Period
pursuant to Section III1.D.4.

A. Marketing Review and Enrollment Initiative Review Methodology.

1. Objective. A clear statement of the objective intended to be achieved by the
Marketing Review and Enrollment Initiative Review.

2. Source of Data. A description of the specific documentation relied upon by the
IRO when performing the Marketing Review and Enrollment Initiative Review
(e.g., Plan contracts, Medicaid policies or publications, CMS program memoranda
(including title and issuance number), Medicare (or Medicare contractor) manual
or bulletins (including issue and date), other policies, regulations, or directives),
Amerigroup policies and procedures, marketing materials (including number of
new marketing programs established and reviewed per quarter and the number of
Enrollment Initiatives reviewed per Reporting Period), training sessions (including
dates), interviews (including names and titles of individuals), and site visits
(including the number of visits, and the dates and details of each visit).

3. Review Protocol. A narrative description of how the reviews were conducted
and what was evaluated.

B. Marketing Review and Enrollment Initiative Review Findings. The Reports shall
include:

1. A narrative description of Amerigroup’s marketing, advertising, and
Enrollment Initiative programs, including descriptions of internal processes,
policies, and procedures.

2. A narrative explanation of the IRO’s findings and supporting rationale
(including patterns noted, etc.) regarding the Marketing Review and Enrollment
Initiative Review, including specific descriptions of any deviations from
Medicare, Medicaid, or Amerigroup rules, regulations, or policies.

3. A narrative description of any recommendations from the IRO regarding
potential corrective action or improvement to Amerigroup’s policies and
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procedures to comply more closely with Medicare or Medicaid rules, regulations,
and guidance.

C. Credentials. The names and credentials of the individuals who: (1) designed the

review methodology utilized for the Marketing Review and Enrollment Initiative Review;
and (2) performed the Marketing Review and Enrollment Initiative Review.
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