


















































Furthermore, for purposes of this provision, OIG or its duly authorized representative(s)
may interview any of Provider’s employees, contractors, or agents who consent to be
interviewed at the individual’s place of business during normal business hours or at such
other place and time as may be mutually agreed upon between the employee, contractor,
or agent and OIG. Provider agrees to assist OIG in contacting and arranging interviews
with such employees, contractors, or agents upon OIG’s request. Provider’s employees,
and the contractors and agents may elect to be interviewed with or without a
representative of Provider present.

VIII. DOCUMENT AND RECORD RETENTION

Provider shall maintain for inspection all documents and records relating to
compliance with this CIA, one year longer than the term of this CIA (or longer if
otherwise required by law).

IX. DISCLOSURES

Subject to HHS’s Freedom of Information Act (FOIA) procedures, set forth in 45
C.F.R. Part 5, the OIG shall make a reasonable effort to notify Provider prior to any
release by OIG of information submitted by Provider pursuant to its obligations under this
CIA and identified upon submission by Provider as trade secrets, commercial or financial
information and privileged and confidential under the FOIA rules. Provider shall refrain
from identifying any information as trade secrets, commercial, or financial information
and privileged and confidential that does not meet the criteria for exemption from |
disclosure under FOIA.

X. BREACH AND DEFAULT PROVISIONS

Provider is expected to fully and timely comply with all of the obligations herein
throughout the term of this CIA or other time frames herein agreed to.

A. Specific Performance of CIA Provisions. If OIG determines that Provider is
failing to comply with a provision or provisions of this CIA and decides to seek specific
performance of any of these provisions, OIG shall provide Provider with prompt written
notification of such determination (Noncompliance Notice). Provider shall have thirty
five (35) days from receipt of the Noncompliance Notice within which to either: 1) cure
the alleged failure to comply; or 2) reply in writing that Provider disagrees with the
determination of noncompliance and request a hearing before an HHS Administrative Law _
Judge (ALIJ), pursuant to the provisions set for in section XI.E of this CIA. The purpose
of the hearing is to determine whether Provider has failed to comply with the CIA and
whether Provider shall be required to implement the particular provisions at issue.
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B. Stipulated Penalties for Failure to Comply with Certain Obligations. As a
contractual remedy, Provider and OIG agree that failure to comply with certain
obligations set forth in this CIA may lead to the imposition of the following monetary
penalties (Stipulated Penalties) in accordance with the following provisions.

I. A Stipulated Penalty of $2,500 (which shall begin to accrue on the
day after the date the obligation became due) for each day, beginning one hundred and
twenty (120) days after the Effective Date and concluding at the end of the term of this
CIA, Provider fails to establish and implement any of the following obligations as
described in Section III:

a Compliance Officer;

a Compliance Committee;

a program for performing internal audits and reviews;

a written Code of Conduct;

Written Policies and Procedures;

the training of Covered Persons;

retention and payment of a Monitor;

a Disclosure Program,; .

Ineligible Persons screening and removal requirements; and
Notification of Government investigations or legal proceedings.

TrrER e oo o

2. A Stipulated Penalty of $2,500 (which shall begin to accrue on the
day after the date the obligation became due) for each day Provider fails to submit the
Implementation Report or the Annual Reports to OIG in accordance with the requirements
of Section V by the deadlines for submission.

3. A Stipulated Penalty of $1,500 (which shall begin to accrue on the
date that Provider fails to grant access) for each day Provider fails to grant access to the
information or documentation as required in section VII of this CIA.

4, A Stipulated Penalty of $5,000 (which shall begin to accrue ten (10)
days after the date OIG provides notice to Provider of the failure to comply) for each day
Provider fails to comply fully and adequately with an obligation of this CIA that is
widespread or systemic in nature or reflective of a pattern or practice. In its notice to
Provider, the OIG shall state the specific grounds for its determination that the Provider
has failed to comply fully and adequately with the CIA obligation(s) at issue.

5. A Stipulated Penalty of $1,000 (which shall begin to accrue ten (10)
days after the date OIG provides notice to Provider of the failure to comply) for each day
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Provider fails to comply fully and adequately with any obligation of this CIA. In its
notice to Provider, the OIG shall state the specific grounds for its determination that the
Provider has failed to comply fully and adequately with the CIA obligation(s) at issue.

6. A Stipulated Penalty of $5,000 for each false certification submitted
by or on behalf of Provider as part of its Implementation Report, Annual Report, -
additional documentation to a report (as requested by the OIG), or otherwise required by
this CIA. |

7. A Stipulated Penalty of $2,500 (which shall begin to accrue ten (10)
days after the date OIG provides notice to Provider of the failure to comply) for each day
Provider fails to comply fully and adequately with any of its obligations with respect to
the Monitor, as set forth in section IIL.D.3. In its notice to Provider, the OIG shall state
the specific grounds for its determination that the Provider has failed to comply fully and
adequately with the CIA obligation(s) at issue.

C. Payment of Stipulated Penalties.

1. Demand Letter. Upon a finding that Provider has failed to comply
with any of the obligations described in section X.B and determining that Stipulated
Penalties are appropriate, OIG shall notify Provider by personal service or certified mail
of: (a) Provider’s failure to comply; and (b) the OIG’s exercise of its contractual right to
demand payment of the Stipulated Penalties (this notification is hereinafter referred to as
the “Demand Letter™).

Within fifteen (15) days of the date of the Demand Letter, Provider shall either: a)
cure the breach to the OIG’s satisfaction and pay the applicable stipulated penalties; or b)
request a hearing before an HHS ALJ to dispute the OIG’s determination of
noncompliance, pursuant to the agreed upon provisions set forth below in section X.D. In
the event Provider elects to request an ALJ hearing, the Stipulated Penalties shall continue
to accrue until Provider cures, to the OIG’s satisfaction, the alleged breach in dispute.
Failure to respond to the Demand Letter in one of these two manners within the allowed
time period shall be considered a material breach of this CIA and shall be grounds for
exclusion under section X.D.

2. Timely Written Requests for Extensions. Provider may submit a
timely written request for an extension of time to perform any act or file any notification
or report required by this CIA. Notwithstanding any other provision in this section, if
OIG grants the timely written request with respect to an act, notification, or report,
Stipulated Penalties for failure to perform the act or file the notification or report shall not
begin to accrue until one day after Provider fails to meet the revised deadline as agreed to
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by the OIG-approved extension. Notwithstanding any other provision in this section, if
OIG denies such a timely written request, Stipulated Penalties for failure to perform the
act or file the notification or report shall not begin to accrue until two (2) business days
after Provider receives OIG's written denial of such request or when the original
obligation becomes due, whichever is later. A "timely written request" is defined as a
request in writing received by OIG at least five (5) business days prior to the date by
which any act is due to be performed or any notification or report is due to be filed.

3. Form of Payment. Payment of the Stipulated Penalties shall be made
by certified or cashier’s check, payable to “Secretary of the Department of Health and
Human Services,” and submitted to OIG at the address set forth in section VI.

4. Independence from Material Breach Determination. Except as
otherwise noted, these provisions for payment of Stipulated Penalties
shall not affect or otherwise set a standard for the OIG’s
determination that Provider has materially breached this CIA, which
decision shall be made at the OIG’s discretion and governed by the
provisions in section X.D, below.

D. Exclusion for Material Breach of this CIA

1. Notice of Material Breach and Intent to Exclude. The parties agree
that a material breach of this CIA by Provider constitutes an independent basis for
Provider’s exclusion from participation in the Federal health care programs, as defined in
42 U.S.C. § 1320a-7b(f). Upon a determination by OIG that Provider has materially
breached this CIA and that exclusion should be imposed, the OIG shall notify Provider by
certified mail of: a) Provider’s material breach; and (b) OIG’s intent to exercise its
contractual right to impose exclusion (Notice of Material Breach and Intent to Exclude).
The exclusion may be directed at one or more of Provider’s facilities or corporate entities,
depending upon the facts of the breach.

2. Opportunity to cure. Provider shall have thirty five (35) days from
the date of the Notice of Material Breach and Intent to Exclude Letter to demonstrate to
the OIG’s satisfaction that:

a. Provider is in full compliance with this CIA;

b. The alleged material breach has been cured; or

¢. The alleged material breach cannot be cured within the thirty five
(35) day period, but that: (1) Provider has begun to take action to
cure the material breach; (2) Provider is pursuing such action with
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due diligence; and (3) Provider has provided to OIG a reasonable
timetable for curing the material breach.

3. Exclusion Letter. If at the conclusion of the thirty five (35) day
period, Provider fails to satisfy the requirements of section X.C.2, OIG may exclude
Provider from participation in the Federal health care programs. OIG shall notify Provider
in writing of its determination to excluded Provider (Exclusion Letter). Subject to the
Dispute Resolution provisions in section X.D, below, the exclusion shall go into effect
thirty (30) days after the date of the Exclusion Letter. The exclusion shall have national
effect and shall also apply to all other Federal procurement and non-procurement
programs. If Provider is excluded under the provisions of this CIA, Provider may seek
reinstatement pursuant to the provisions at 42 C.F.R. §§ 1001.3001-.3004.

4. Material Breach. A material breach of this CIA means:

a. a failure to meet an obligation under the CIA that has a material
impact on the quality of care rendered to any residents or patients
of Provider;

b. repeated or ﬂagrant violations of the obligations under this CIA,
including, but not limited to, the obligations addressed in section
X.B of this CIA;

c. a failure to respond to a Demand letter concerning the payment of
Stipulated Penalties in accordance with section X.B above; or

d. a failure to retain, pay or use the Monitor in accordance with
section II1.D.

E. Dispute Resolution

1. Review Rights. Upon the OIG’s delivery to Provider of its
Noncompliance Notice, Demand Letter, or Exclusion Letter, and as an agreed-upon
contractual remedy for the resolution of disputes arising under the obligation of this CIA,
Provider shall be afforded certain review rights comparable to those set forth in 42 U.S.C.
§ 1320a-7(f) and 42 C.F.R. Part 1005 as if they applied to the specific performance,
Stipulated Penalties, or exclusion sought pursuant to this CIA. Specifically, an action for
specific performance, a demand for payment of Stipulated Penalties, or an action for
exclusion shall be subject to review by an ALJ and, in the event of an appeal, the
Departmental Appeals Board (DAB), in a manner consistent with the provisions in 42
C.F.R. §§ 1005.2-1005.21. Notwithstanding the language in 42 C.F.R. § 1005.2(c), a
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request for a hearing involving spéciﬁc performance or Stipulated Penalties shall be made
within fifteen (15) days of the date of the Demand Letter, and a request for a hearing
involving exclusion shall be made within thirty (30) days of the date of the Exclusion
Letter.

2. Specific Performance Review. Notwithstanding any provision of
Title 42 of the United States Code or Chapter 42 of the Code of Federal Regulations, the
only issues in a proceeding for specific performance of CIA provisions shall be: a)
whether, at the time specified in the Noncompliance Notice, Provider was in full and
timely compliance with the obligations of this CIA for which the OIG seeks specific
performance; and b) whether Provider failed to cure. Provider shall have the burden of
proving its full and timely compliance and the steps taken to cure the noncompliance, if
any. If the ALJ finds for the OIG, Provider shall take the actions OIG deems necessary to
cure within (20) days after the ALJ issues such a decision notwithstanding that Provider
may request review of the ALJ decision by the DAB.

3. Stipulated Penalties Review. Notwithstanding any provision of Title
42 of the United States Code or Chapter 42 of the Code of Federal Regulations, the only
issues in a proceeding for stipulated penalties under this CIA shall be: (a) whether
‘Provider was in full and timely compliance with the obligations of this CIA for which the
OIG demands payment; and (b) the period of noncompliance. Provider shall have the
burden of proving its full and timely compliance and the steps taken to cure the
noncompliance, if any. If the ALJ finds for the OIG with regard to a finding of a breach
of this CIA and orders Provider to pay Stipulated Penalties, such Stipulated Penalties shall
become due and payable twenty (20) days afier the ALJ issues such a decision
notwithstanding that Provider may request review of the ALJ decision by the DAB.

4. Exclusion Review. Notwithstanding any provision of Title 42 of the
United States Code or Chapter 42 of the Code of Federal Regulations, the only issues in a
proceeding for exclusion based on a material breach of this CIA shall be: a) whether
Provider was in material breach of this CIA; b) whether such breach was continuing on
the date of the Exclusion Letter; and ¢) the alleged material breach cannot be cured within
the 35 day period, but that (1) Provider has begun to take action to cure the material
breach, (2) Provider is pursuing such action with due diligence, and (3) Provider has
provided to OIG a reasonable timetable for curing the material breach.

For purposes of the exclusion herein, exclusion shall take effect only after an ALJ
decision that is favorable to the OIG. Provider’s election of its contractual right to appeal
to the DAB shall not abrogate the OIG’s authority to exclude Provider upon the issuance
of the ALJ’s decision. Ifthe ALJ sustains the determination of the OIG and determines
that exclusion is authorized, such exclusion shall take effect twenty (20) days after the
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ALJ issues such a decision, notwithstanding that Provider may request review of the ALJ
decision by the DAB.

5. Finality of Decision. The review by an ALJ or DAB provided for
above shall not be considered to be an appeal right arising under any statutes or
regulations. Consequently, the parties to this CIA agree that the DAB’s decision (or the
ALJ’s decision if not appealed) shall be considered final for all purposes under this CIA
and Provider agrees to waive any right it may have to appeal the decision administratively,
judicially or otherwise seek review by any court or other adjudicative forum.

6. Review by Other Agencies. Nothing in this CIA shall affect the right
of CMS or any other federal or state agency to enforce any statutory or regulatory
authorities with respect to Provider’s compliance with applicable state and Federal health
care program requirements.

XI. EFFECTIVE AND BINDING AGREEMENT

A. This CIA shall be binding on the successors, assigns, and transferees of
Provider. The OIG may decide to waive this successor liability provision upon receipt of
verified proof to the OIG’s satisfaction that Provider has wholly divested itself of any
interest or involvement, direct or indirect, in the transferred or assigned entity, that the
successor is an independent entity unrelated in any manner to Provider, that the successor
has acquired its interest at fair market value in an arms’ length transaction, and that the
successor has policies, procedures and practices in effect to ensure its compliance with the
requirements of Medicare, Medicaid and all other Federal health care programs, as well as
a history of such compliance.

B.  Any modifications to this CIA shall be made with the prior written consent
of the parties to this CIA. ' _

C. The undersigned Provider signatories represent and warrant that they are

authorized to execute this CIA. The undersigned OIG signatory represents that he is
signing this CIA in his official capacity and that he is authorized to execute this CIA.
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ON BEHALF OF A & C HEALTH CARE SERVICES, INC. HEALTH SERVICES, LL.C
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Provider
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ON BEHALF OF THE OFFICE OF INSPECTOR GENERAL
OF THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

% i/f?/&?

GREGORY E. DEMSKE DATE
Assistant Inspector General for Legal Affairs

Office of Inspector v

U. S. Department of Health and Human Services
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Appendix # 1 to CIA - Data Analysis Subcontract Description

Below is a description of the kinds of reports to be provided under the Monitor’s
subcontract with a data analysis expert, as required by section IIL.D of the CIA.

a. Facility Reports: a summary report for facility, showing facility-level quality
indicator (QI) values and information on the MDS assessments underlying these values.
The reports will provide the facility's QI ratios as well as information regarding the
placement of these values within the distribution of results for appropriate comparison
groups. Initially, two comparison groups will be available. The first comparison group
will be all nursing facilities within the subcontractor's MDS assessment database. The
second group will be all nursing facilities within Provider. The subcontractor may make
additional comparison groups available if such groups can be readily identified using the
facility identification codes within the subcontractor's MDS assessment database.

b. Resident Reports: a resident-level report showing which QI numerators were
triggered by each resident in the Facility Report tabulation.

c. Database Extracts: a facility-level database table of QI values for Provider. This
extract will be produced quarterly by the subcontractor and mailed to the Monitor on CD,
along with a printed summary of the table contents. These tables will be in a format
suitable for use in spreadsheets and/or simple database applications to allow the monitor
to manipulate/rearrange the data supporting the QI reports.

d. Documentation: The subcontractor will provide the Monitor with a QI User
Guide, which will describe the report format and contents, provide QI definitions in terms
of the underlying MDS assessment items, and outline the QI tabulation process.

e. QI Report Distribution: The Facility and Resident reports will be produced
quarterly by the subcontractor.

f. QI Analyses: Throughout the term of this subcontract, the subcontractor will

analyze the available QI information relating to Provider in an effort to refine and expand
the information provided to the Monitor.
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